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To the non-lawyers: The purpose of this compilation is to help the reader find cases that
might be on point. All cases are fact-driven: even slight variations in facts can change
the outcome. Therefore, this book is not a substitute for reading the cases.

This compilation is being distributed on CD. It is searchable using Microsoft Word ®
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page number]; ACopyo [ Ct r Thiseomldtion cancludes witha st e 0
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March 2008 Laura Denson Holmes


http://www.lasc.org/
http://www.la-fcca.org/
http://www.la-fcca.org/
www.lacoa2.org
http://www.la3circuit.org/
http://www.la3circuit.org/
http://www.4thcir-app.state.la.us/
http://www.fifthcircuit.org/
http://www.fifthcircuit.org/
www.civilservice.la.gov%20
http://www.civilservice.la.gov/




TABLE OF CONTENTS
Chapter
1. The Civil Service Article T Power of the Commission
2. The Civil Service Article i Appeals to the Court of Appeal
3. Civil Service Rules: Chapters 11 11
4. Civil Service Rules: Chapter 12 i Discipline, Removal, and Resignation
5. Civil Service Rules: Chapter 1317 Appeals and Hearings
6. Civil Service Rules: Chapters 147 21

7. Constitutional Issues outside Article X

(o]

. Miscellaneous Statutes and Companion Cases

©

. History of Appeals i Statutory and Constitutional Provisions

List of Citations

Page

27
39
63
119
183
195
211
219

227



Vi



Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.

CHAPTER 1

THE CIVIL SERVICE ARTICLE T POWER OF THE COMMISSION

Page
X, Part 117 Purpose of Civil Service in General 3
X, Sec. 11 Civil Service Systems: Who Is Included? 6
X, Sec. 21 Classified vs. Unclassified Status 7
X, Sec. 3717 Quorum 7
X, Sec. 71 Promotions and Appointments 7
X, Sec. 8(A) i Property Right to Employment 8
X, Sec. 8(A) 1 Property Right to Benefits 9
X, Sect. 8(B) i Discrimination 11
X, Sec. 10(A)(1) i Rule Making Power of the Commission 12
X, Sec. 10(A)(1) 7 Interpretation of the Civil Service Rules 14
X, Sec. 10(A)(1) 1 Pay Plan in General 16
X, Sec. 10(A)(1) 7 Uniformity of the Pay Plan 16
X, Sec. 10(A)(1) i Allowable Pay Differences 17
X, Sec. 10(A)(1) 7 Miscellaneous Pay Plan Issues 18
X, Sec. 10(A)(4) 1 Effect of the Civil Service Rules 19
X, Sec. 10(B) i Investigatory Power of the Commission 19
X, Sec. 10(C) 1 Wages and Hours 19
X, Sec. 1171 Penalties 20
X, Sec. 12(A) 1 Judicial Power of the Commission, Exclusive Nature 20
X, Sec. 12(A) 1 Jurisdiction, Specific Cases 21
X, Sec. 12(A) 1 Limits on Jurisdiction 22
X, Sec. 12(A) i Immunity 24
X, Sec. 12(A) 1 Appointment of a Referee 25
X, Sec. 12(A) i Application for ReviewofaRef er eeds Deci si2®n






Article X, Part I 7 Purpose of Civil Service in General

An overview of civil service: The civil service provisions in the state Constitution and the

rules of the Commission are designed to protect public career employees from political

discri mination by el sysiémnA peisongvhothéisegaingédpermanens o

status in the classified state civil service may be subject to disciplinary action for legal

cause expressed by the appointing authority in writing, if the conduct complained of

includes conduct prejudicial or detrimental to the efficient and orderly operation of the

public service in which the employee is engaged. The Commission has the exclusive

power and authority to hear and decide all state civil service disciplinary cases. The

duty of the Commission is to independently decide from the facts presented whether the
appointing authority has good or lawful cause for taking disciplinary action and, if so,

whether the punishment imposed is commensurate with the dereliction. The
Commission is vested with broad and general rulemaking and subpoena powers for the
administration and regulation of the classified service, including the power to adopt rules

for regulating employment, promotion, demotion, suspension, reduction in pay, removal,
certification, qualifications, political activities, employment conditions, compensation and
disbursements to employees, and other personnel matters and transactions. Pursuant

to its rule making authority, the Commission definescaus e f or t ercamductat i on
which impairs the efficient or orderlyoper at i on of t h AFSCMHE Caurwcil ser vi «
#17 v. State, Department of Health and Hospitals, 2001-0422 (La. 6/29/01); 789 So.2d

1263

The fundamental purpose of a merit system is to insure efficiency in governmental
operations by providing security of employment. Such a system enables the state or
municipality to take advantage and reap the benefits of experience gained by
employees of long service. Marks v. New Orleans Police Department, 2006-0575 (La.
11/29/06); 943 So.2d 1028

Provisions for the civil service system were placed in the Constitution so that the system
can be repealed or amended only by a vote of the people, thereby removing the system
from control of a temporary majority of the legislature. The delegates to the 1973
Constitutional convention adhered to this theme by rejecting an amendment that would
have allowed the legislature by a two-thirds vote to change the nature and powers of the
system. New Orleans Firefighters Association Local 632, AFL-CIO v. City of New
Orleans, 590 So.2d 1172 (La. 1991)

The principal objectives of the civil service system are to select and promote public
employees competitively on the basis of merit, fithess and qualifications, to secure the
tenure of public employees, and to protect public employees against discrimination,
intimidation or dismissal because of political or religious beliefs, sex, race or other
unjustified reasons. New Orleans Firefighters Association Local 632, AFL-CIO v. City of
New Orleans, 590 So.2d 1172 (La. 1991)

The provisions of the State Constitution involving the civil service and the rules of the
Commission are designed to secure adequate protection to public career employees



from political discrimination. They embrace the merit system, and their intent is to
preclude favoritism. The purpose of the civil service rules is to guarantee the security
and welfare of public service. Sanders v. Department of Health and Human Resources,
388 So.2d 768 (La. 1980)

The civil service was ordained and placed into the Constitution of Louisiana because
political campaigns for office in the past have been regarded by the public at large as
wars of conquest, wherein, the spoils belong to the victor, in which "all is fair, however
flagrantly false.” Young v. Charity Hospital of Louisiana at New Orleans, 226 La. 708, 77
So.2d 13 (1954)

In the science of government, experience is always the best teacher. The political drug
store is full of panaceas, each with its trade-mark of some school of therapeutics [sic]
blown in the bottle. In politics there is so often invoked the destructive concept of a
practice that to the victorbel ongs t he s ppoilislyss.t thattoiviliservice
desires to eradicate. If this Court knows what everybody knows, then it has knowledge
that political opponents of one administration may be the governing body of the next,
and the cranks of the old may become the philosophers of the new; but the value of civil
service reform is wholly dependent on whether the law and the evidence, without
exception, are fairly and justly applied by the Commissioners, and in the Courts with an
even hand freely and fearlessly enforced. Boucher v. Division of Employment Security,
226 La. 227, 75 So.2d 343 (1954)

The routine operation of a civil service system by merit selection, compensation
regulation, and tenure protection serves to promote efficiency by abolishing useless and
unnecessary jobs, maximizing the resources invested in employees by long service,
and determining salary and length of service on the basis of benefits rendered to the
people rather than to the victorious party. Gorbaty v. Department of State Civil Service,
1999-1389 (La.App. 1 Cir. 6/23/00); 762 So.2d 1159; Thoreson v. Department of State
Civil Service, 433 So.2d 184 (La.App. 1 Cir. 1983)

Further purposes of the civil service statutes are to protect career employees from
political discrimination and to guarantee the independent security and welfare of public
service. Gorbaty v. Department of State Civil Service, 1999-1389 (La.App. 1 Cir.
6/23/00); 762 So.2d 1159; Thoreson v. Department of State Civil Service, 433 So.2d
184 (La.App. 1 Cir. 1983)

The purpose of civil service | aws 1iIs to
system, 0 under which public employees ar
the basis of merit rather than as a reward for political service. Gorbaty v. Department of
State Civil Service, 1999-1389 (La.App. 1 Cir. 6/23/00); 762 So.2d 1159

The purpose of the civil service rules is to promote the merit system, to guarantee the
security and welfare of public service and to protect career employees from
discrimination. Department of Corrections v. Pickens, 468 So.2d 1310 (La.App. 1 Cir.
1985)
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The fundamental purpose of civil service laws and rules is to establish a merit system
for selecting non-policy forming public employees on the basis of merit and providing
that they can be discharged only for insubordination, incompetence, or improper
conduct, and not for religious or political reasons. Civil service is designed to abrogate
t he A s poidnderwhighspubicremployees are not selected for employment and
promotion on the basis of merit or qualifications for the position but as rewards for
faithful political activity and service, so that the job holders and their families become
economic slaves of a particular political organization and have to vote and work for the
candidates of their faction regardless of the character or qualifications of the candidates.
The routine operation of a civil service system by merit selection, compensation
regulation, and tenure protection serves to promote efficiency by abolishing useless and
unnecessary jobs, maximizing the resources invested in employees by long service,
and determining salary and length of service on the basis of benefits rendered to the
people rather than to the victorious party. Thoreson v. Department of State Civil
Service, 433 So.2d 184, 188-192 (La.App. 1 Cir. 1983)

Because of the peculiar history of civil service in Louisiana, the inclusion of detailed
provisions on civil service in the Constitution contrary to the principles of a brief charter
has been deemed necessary by legal scholars. A self-operative merit system
established in the Constitution so that it can be repealed or amended only by a vote of
the people has been deemed essential to the protection of civil service against repeal or
weakening amendments and sabotage by a temporary majority vote of a spoils-minded
and partisan legislative faction. Thoreson v. Department of State Civil Service, 433
So.2d 184, 188-192 (La.App. 1 Cir. 1983)

The patent purpose of Section 15 [of La. Const. 1921, Article XIV] is to insure uniform
treatment of all similarly classified employees in the state and municipal civil service
systems provided for therein. To avoid discrimination and favoritism, to promote
efficiency of governmental operation, and to encourage promotion based on merit, the
electorate, by adoption of Section 15, has placed certain aspects of state and municipal
classified employment beyond the pale of state and local governmental control.
Thoreson v. Department of State Civil Service, 433 So.2d 184, 188-192 (La.App. 1 Cir.
1983)

Civil service statutes are designed to secure adequate protection to career public
employees from political discrimination. They embrace the merit system and their intent
is to preclude favoritism. Louisiana's civil service system is set forth in Art. XIV, Sec. 15,
La. Const. of 1921. It provides among many things for promotions, lay-offs,
discrimination, political activities, fraud, violations, and disciplinary action. It also sets
forth a method of appeal and judicial review. The purpose of civil service laws is to
guarantee the independent security and welfare of public service. The purpose of the
Amendment is to insure efficiency in governmental operations by providing security of
employment thus enabling the state to take advantage and reap the benefits of
experience gained by those employees of long service. The purpose of the Civil Service
Amendment is to secure governmental employees in their positions, free from



discrimination of political, religious or other nature. Thoreson v. Department of State
Civil Service, 433 So.2d 184, 188-192 (La.App. 1 Cir. 1983)

The purpose of the Civil Service Amendment is to insure efficiency in governmental
operations by providing security of employment thus enabling the state to take
advantage and reap the benefits of experience gained by those employees of long
service. In addition, the Amendment removes state classified positions from the euvil
effects of t h ehusiircyloating & sersey o tlegotiod to duty, promoting
honesty, loyalty and interest on the part of the classified employee. Vidrine v. State
Parks and Recreation Commission, 169 So.2d 641 (La.App. 1 Cir. 1964)

The Commission must be as zealous in disciplinary actions as it must be diligent and
alert to protect employees' rights. Vidrine v. State Parks and Recreation Commission
169 So.2d 641 (La.App. 1 Cir. 1964)

The former Civil Service Amendment and the current Civil Service Article were
embedded in our state Constitution to create a career state workforce that is free from
political interference 7 a career workforce comprised of employees who are selected
based on their merit, efficiency, fithess and length of service and not upon how much
political support they can muster. It is as inappropriate for classified employees to solicit
political help in their attempts to secure appointments and promotions in the classified
service as it is for elected officials to involve themselves in the selection process.
Holliday v. Department of Social Services, CSC Docket No. 10302; 7/5/94 [CSC
decision]

Article X, Section 17 Civil Service Systems: Who Is Included?

The factors to be considered to determine if an entity is an instrumentality of the state

are: how the legislature characterizes the entity; where the enabling law is placed in the
Revised Statutes; t h e pentheidegyeé t® which tha st;atthast i on a
control and oversight; and whether the legislature intended the entity to be subject to

civil service. England Economic and Industrial Development District is not an
instrumentality of thenstatod. |lotcawagowvree atmed t
the Revised Statutes, is limited to Rapides Parish, and is emancipated from state

control. The legislature did not create it as an instrumentality of the state or indicate that

its employees should be subject to state civil service. Slowinski v. England Economic

and Industrial Development District, 2002-0189 (La. 10/15/02); 828 So.2d 520

The Casino Corporation is an instrumentality of the state. It is authorized to adopt
statewide rules and is accountable to the governor, the legislature and the people
through a system of audits, reports, and financial disclosure. Its board is appointed by
the governor and confirmed by the Senate. It is subject to the Procurement Code and
the Administrative Procedure Act. Polk v. Edwards, 626 So.2d 1128 (La. 1993)



If an office or agency is created by the legislature or is established by the Constitution, it
is considered a state office or agency. Mullins v. State, 387 So.2d 1151, 1152 (La.
1980)

The State Licensing Board for Contractors, created by statute to license contractors and

regulate the practice of contracting, wasaf st at e boar do and asissch,at e ag
the board was subject, under the Constitution, to civil service regulations with respect to
employment of personnel. State Licensing Board for Contractors v. State Civil Service
Commission, 240 La. 331, 123 So.2d 76 (La. 1960)

Because they are created by state statute, public housing authorities are state agencies
or, alternatively, instrumentalities of the state. Department of State Civil Service v.
Housing Authority of East Baton Rouge, 95-1959 (La.App. 1 Cir. 5/10/96; 673 So.2d
726

Article X, Section 27 Classified vs. Unclassified Status
See annotations under Rule 4.1.

Article X, Sec. 3T Quorum

See annotations under Rule 2.6.

Article X, Section 77 Promotions and Appointments

Length of service is not a primary factor in the promotional decision. Garrett v. Louisiana
Office of Student Finance, 2006-0826 (La.App. 1 Cir. 2/9/07); NDFP

An appointing authority (Assistant Secretary) who appoints himself to a classified fall-
back position (Deputy Assistant Secretary) with no intention of serving in the latter
position violates Article X, Section 7 of the Civil Service Article and Rule 14.1(j).
Williams v. Department of State Civil Service, 96-0497 (La.App. 1 Cir. 12/20/96); 686
So.2d 159

Promotions do not take place as a matter of right. The appointing authority has much
discretion in choosing employees properly certified as eligible and the appointing
authority may pass over a name on the list. Lawson v. State, Department of Health and
Hospitals, 618 So.2d 1002 (La.App. 1 Cir. 1993); Blake v. Giarrusso 263 So.2d 392
(La.App. 4 Cir. 1972); Sewell v. New Orleans Police Department, 221 So.2d 621
(La.App. 4 Cir. 1969)

Length of service is but one of the elements to be used by the civil service departments
in compiling the certificates of eligibility. Lawson v. State, Department of Health and
Hospitals, 618 So.2d 1002 (La.App. 1 Cir. 1993) See also Gainer v. Department of
Health and Hospitals, Central Louisiana State Hospital, 610 So.2d 936 (La.App. 1 Cir.
1992), in which the employee failed to prove that length of service was not considered.



The vacancy to be filled was on Unit 8 and it was reasonable for the selection
committee to be comprised of present and former staff members from that unit, such as
the Program Director of that unit and the Mental Health Nursing Director. There was no
showing that, because of their association with Unit 8, these panel members favored an
employee of Unit 8 over the plaintiff. As such, the employee failed to establish that the
interview panel was biased in favor of her opponent. Gainer v. Department of Health
and Hospitals, Central Louisiana State Hospital, 610 So.2d 936 (La.App. 1 Cir. 1992)

A promotion is constitutionally mandated to be based on merit, efficiency, fitness, and
length of service. Mobley v. Department of Social Services, 594 So.2d 914 (La.App. 1
Cir. 1991)

An appointment from a department preferred reemployment list is not a promotion. It is
not based on the factors set forth in the Constitution, but rather is based strictly upon
length of state service. The argument that the employee was on the department
preferred re-employment list for the higher position because she had previously met this
constitutional requirement must be met with the argument that she has already been
compensated for such promotion. That is, her recent move was not a re-promotion, but
a preferential appointment based on seniority only. Mobley v. Department of Social
Services, 594 So0.2d 914 (La.App. 1 Cir. 1991)

Article X, Sections 7, 10, and 12, read together, mean that the Commission has the
power to remove a public employee from a position to which he has been promoted
when it is proven that the promotion was accomplished by the Department of State Civil
Service (or any other legal person) in violation of the civil service rules. Mott v.
Department of State Civil Service, 506 So.2d 713 (La.App. 1 Cir. 1987)

Section 7 of the Civil Service Article requires DSCS to certify applicants for appointment
and promotion under a general system based upon merit, efficiency, fitness, and length
of service. Subject to certain exceptions, Rule 7.4(a) requires an appointee to meet the
minimum qualifications for the job. However, neither the Civil Service Article nor any
civil service rule defines levels of experience. Likewise, neither the Article nor any rule
dictates under what circumstances an applicant will be credited with experience.
Instead, Rule 3.1(e) authorizes DSCS to establish procedures for doing business.
DSCS has done so. It has defined levels of work. It has also established and published
procedures for determining if an applicant has the required level of experience. The
procedures recognize the realities of the workplace. Generally, employees perform
duties within the scope of their jobs, in which case job title is an accurate indicator of the
level of experience. However, some applicants have never worked for the state and
sometimes, state employees are assigned higher-level work. In both of these cases, job
title Is not an accurate indicator of the 1|e
allows an applicant in the latter situation to get credit for experience actually gained.
Giving an applicant credit for experience actually gained does not violate either Section
7 of the Article or Rule 7.4. Whitehead v. Department of Wildlife and Fisheries, CSC
Docket No. 15607; 9/2/05 [CSC decision]



Where the employee was not allowed to compete for a promotion to Associate 4
because the agency incorrectly believed she was not qualified for the job, the employee
was not entitled to have the Associate 4 position vacated and reopened for competition.
Section 7 of the Civil Service Article requires the Department of State Civil Service to
establish a system for merit-based selection, founded generally upon competitive
examination. However, this provision does not confer upon an employee an absolute
right to compete for any particular position. More significantly, this provision does not
give an excluded employee a general right to oust a qualified, eligible appointee from a
position. Valyan v. Department of Health and Hospitals, CSC Docket Nos. 11303 and
11361; 10/9/96 [CSC decision]

Article X, Section 8(A) i Property Right to Employment

A classified state employee enjoys a property right in continued employment that cannot
be deprived without due process of law. Cleveland Board of Education v. Loudermill,
470 U.S. 532 (1985); Hudson v. Department of Public Safety and Corrections, 96-0499
(La.App. 1 Cir. 11/8/96); 682 So.2d 1314; Brown v. Housing Authority of New Orleans,
590 So.2d 1258 (La.App. 1 Cir. 1991); Casse v. Sumrall, 547 So.2d 1381 (La.App. 1
Cir. 1989); Martin v. Department of Revenue and Taxation, 525 So0.2d 268 (La.App. 1
Cir. 1988); Maurello v. Department of Health and Human Resources, 510 So.2d 458
(La.App. 1 Cir. 1987); Murray v. Department of Revenue and Taxation, 504 So.2d 561
(La.App. 1 Cir. 1986)

Explicit contractual provisions or other agreements implied from the promisor's words or
conduct in light of the surrounding circumstances may also create property interests.
Perry v. Sindermann, 408 U.S. 593, 601, 92 S.Ct. 2694, 33 L.Ed.2d 570 (1972);
Morehouse v. Southern University, Baton Rouge Campus, 2006-1481 (La.App. 1 Cir.
5/4/07); 961 So.2d 473

Tenure or classified civil service status is a property right within the meaning of Article I,
Section 2 of the Constitution. Bell v. Department of Health and Human Resources, 472
So.2d 235 (La.App. | Cir. 1985), affirmed 483 So0.2d 945 (La. 1986)

A probationary employee has no property right to his job and may be removed for any
non-discriminatory reason. Truax v. Department of Public Safety and Corrections, Dixon
Correctional Center, 93-1574 (La.App. 1 Cir. 6/27/94); 640 So.2d 1389

Because a permanent classified employee has a property interest in retaining his job,
his position may not be changed or abolished without due process of law. Casse v.
Sumrall, 547 So.2d 1381 (La.App. 1 Cir. 1989)

Article X, Section 8(A) creates a property interest in public employment. An employee
has a definable and defensible interest in continued employment. Maurello v.
Department of Health and Human Resources, 510 So.2d 458 (La.App. 1 Cir. 1987);
Murray v. Department of Revenue and Taxation, 504 So.2d 561 (La.App. 1 Cir. 1986)



The constitutional protection favors employees as to whom there exists no reasonable
ground for discharge. It is not intended to hamstring the administrative officer charged
with operating his department efficiently. Morrell v. Department of Welfare, 266 So.2d
559 (La.App. 4 Cir. 1972)

Article X, Section 8(A) i Property Right to Benefits

Explicit contractual provisions or other agreements implied from the promisor's words or
conduct in light of the surrounding circumstances may also create property interests.
Perry v. Sindermann, 408 U.S. 593, 601, 92 S.Ct. 2694, 33 L.Ed.2d 570 (1972);
Morehouse v. Southern University, Baton Rouge Campus, 2006-1481 (La.App. 1 Cir.
5/4/07); 961 So.2d 473

Compensatory time granted pursuant to the civil service rules is not a property right.
Jackson v. Department of Public Safety, 675 F.Supp. 1025 (M.D. La. 1985), affirmed at
800 F.2d 1143 (C.A. 5 1986)

A valid contract cannot be formed as a result of a legally unauthorized employer policy
and consequently, an invalid contract cannot create a vested property right. Because

the practice of Arunning outo sick | eaivile was
service rules, we find a valid contract was not formed between police officers and the
City. Consequently, the |l egally wunauthorized

retirement cannot serve to create in plaintiffs' favor a vested right to be compensated for
accumulated sick leave earned between July 10, 1970 and July 10, 1980, on a one-to-
one basis. Lafleur v. City of New Orleans, 2001-3224 (La. 12/4/02); 831 So0.2d 941

The Court cannot fashion a remedy for the officers who had an expectation that they
would receive the benefitof ir unni ng o udt@tiresnentbdased an the fact that
some officers were able to receive one-for-one compensation by taking advantage of
this legally unauthorized policy. Lafleur v. City of New Orleans, 2001-3224 (La. 12/4/02);
831 So.2d 941

Once an employee worked overtime pursuant to the compensatory leave policy, a
bilateral contract was complete and the Board was obligated to grant paid leave. The
Boardodés consent was cedipivrittencexetuyve orderraed asetofs t e n
procedures whereby the employees earned, accrued, and took paid leave in
accordance with the executive order and received monthly accountings of their leave
balances. Knecht v. Board of Trustees for State Colleges and Universities, 591 So.2d

690 (La. 1991)

When an employer promises a benefit to employees and employees accept by their
actions in meeting the conditions, the result is not a mere gratuity or illusory promise but
a vested right in the employee to the promised benefit. Knecht v. Board of Trustees for
State Colleges and Universities, 591 So.2d 690 (La. 1991)

10



If an employee is promised an hour of paid leave in return for an hour of overtime work
for which he received no pay in wages, the paid leave is a form of deferred
compensation, in lieu of wages. Once services are rendered, the right to receive the
promised remuneration vests. Knecht v. Board of Trustees for State Colleges and
Universities, 591 So.2d 690 (La. 1991)

Where civil service r eal | ocat ed poditien ineemq lamdytieeeefras was
detected and corrected before the change was implemented, the employee gained no
vested right to the perpetuation of a mistake. The retroactive detail gave the employee
all he was entitled to as a result of the mistake. Bartholomew v. LSU Health Sciences
Center, Health Care Services Division, Medical Center of Louisiana at New Orleans,
CSC Docket No. 13397; 12/23/02 [CSC decision]

Article X, Section 8(B) i Discrimination

Unl ess associated with a removal or di scipli
over discrimination claims is limited to the four factors listed in Article X, Section 8(B)

[religious or political beliefs, sex, and race]. Louisiana Department of Agriculture and

Forestry v. Sumrall, 1998-1587 (La. 3/2/99); 728 So.2d 1254 [tacitly overruling
Department of Health and Human Resources v. Payton, 498 So.2d 181 (La.App. 1 Cir.

1986)]

An employee cannot be disciplined for political or religious reasons. King v. Department
of Public Safety, 234 La. 409, 100 So.2d 217 (1958); Cormier v. State Department of
Institutions, 212 So.2d 143 (La.App. 1 Cir. 1968); Hays v. Louisiana Wild Life and
Fisheries Commission, 165 So.2d 556 (La.App. 1 Cir. 1964)

Dismissal was not arbitrary where, despite any personality problems between the
employee and her supervisor, the disciplinary actions, including the termination, were
legitimate responses to documented work problems that disrupted the efficiency of the
employer. Turner v. Housing Authority of Bunkie, 2004-2062, 2004-2063, 2004-2064,
and 2004-2065 (La.App. 1 Cir. 9/23/05); 923 So.2d 702

The use of a racial slur does not qualify as an expression of political belief. Foreman v.
LSU Health Sciences Center, 2004-0651 (La.App. 1 Cir. 3/24/05); 907 So.2d 103

The burden of proof in a discrimination case is on the employee, by a preponderance of
evidence. Hargrove v. New Orleans Police Department, 2001-0659 (La.App. 4 Cir.
5/22/02); 822 So.2d 629; King v. Department of Health and Human Resources, 506
So.2d 832 (La.App. 1 Cir. 1987)

It is not prohibited discrimination to treat employees who are arrested for a felony

differently from employees who plead guilty to a felony. Bailey v. LSU Health Care
Services Division, 99-1981 (La.App. 1 Cir. 9/22/00); 767 So.2d 946

11



The Commission does not have exclusive jurisdiction over all discrimination claims of
classified civil service employer-employee disputes that are employment related. Smith
v. Lorch, 98-0319 (La.App. 1 Cir. 4/1/99), 730 So.2d 530

Where black applicant was the top candidate on the certificate, had filled the position on
an acting basis, was interviewed by an all white panel, and the position was identified in
the Affirmative Action plan as underutilizing minorities, but the applicant failed to show
any racial bias in the selection process or any predisposition against him, he failed to
bear his burden of proving racial discrimination. Lawson v. State, Department of Health
and Hospitals, 618 So.2d 1002 (La.App. 1 Cir. 1993)

There can be little doubt but that Section 15(N)(1) [of the Louisiana Constitution of
1921] was intended to prevent discrimination in any manner or form whatsoever. That
certain matters rest within the sound discretion of the various appointing authorities
neither excuses, justifies, permits nor condones discrimination. It is obvious that an
appointing authority may discriminate in the exercise of a purely discretionary function
by denying or withholding benefits or advantages to a particular employee or group of
employees for improper motives such as bias, prejudice or personal animosity. To hold
otherwise is but to give appointing authorities the opportunity to circumvent the
constitutional prohibition against discriminatory practices by the simple expedient of
ingenious and imaginative exercise of their discretion. It is equally obvious, we believe,
that if the exercise of one's discretion is motivated by or results in discrimination against
a given employee, without cause or justification, it constitutes an abuse of discretion
and is nothing more than prohibited discrimination. Hays v. Louisiana Wild Life and
Fisheries Commission, 165 So.2d 556, 562 (La.App. 1 Cir. 1964)

Article X, Section 10(A)(1) i Rule Making Power of the Commission

The Commissionos rul emaking authority over €
10(A)(1) is to the exclusion of the legislature. State Civil Service Commission v.
Department of Public Safety Director, 2003-1702 (La. 4/14/04); 873 So.2d 636

St ate suppl ement al pay i s compensation, sub
authority to regulate. State Civil Service Commission v. Department of Public Safety
Director, 2003-1702 (La. 4/14/04); 873 So.2d 636

The discrimination factors listed in Article X, Section 8(B) are exclusive and the
Commission cannot, by rule, expand its jurisdiction to include additional factors.
Louisiana Department of Agriculture and Forestry v. Sumrall, 1998-1587 (La. 3/2/99);
728 So.2d 1254

A civil service commission has the exclusive power to adopt rules regulating the
classified service in the areas specifically enumerated in Section 10(A)(1) and the
governing authority cannot constitutionally infringe on the Commissiond6 s exer ci se of
power. However, in areas of power affecting public employees which are not
enumer at ed i n Section 10(A) (1), a Xxpamdedni s Ssi or

12



beyond those necessary to effectuate the objectives and purposes of the civil service.
New Orleans Firefighters Association Local 632, AFL-CIO v. City of New Orleans, 590
S0.2d 1172 (La. 1991)

AEmMpl oyment 0o refers i n c o n ting xof emplayeest &and sel e
Apromotiond and Ademotionodo refer to the raisi
empl oyment . ASuspensiono refers to the tempor
service and Aremoval o refers omoemgolent. per mar
AQualificationso for empl oyment refer to req
similar factors. ACompensationodo and Areduct i c
express power to adopt a uniform pay and classification plan. Regulation o f Apol it
activitieso involves the power of a commi ssiC

public employees but also conversely to protect public employees from discrimination

and intimidation on the basis of political beliefs. Regulaton o f A empl oyment con

concerns safety, hours of work, freedom from intimidation and the like. New Orleans
Firefighters Association Local 632, AFL-CIO v. City of New Orleans, 590 So.2d 1172
(La. 1991)

The legislature has no power to supplement the powers of the Commission. Civil
Service Commission, City of New Orleans, v. Guste, 428 So0.2d 457 (La. 1983); Appeal
of Brisset, 436 So0.2d 654 (La.App. 1 Cir. 1983)

The legislature cannot adopt a statute nullifying a civil service rule. Smith v. Department
of Health and Human Resources, 416 So.2d 94 (La. 1982); Frazier v. Department of
State Civil Service, 449 So.2d 95 (La.App. 1 Cir. 1984)

The determination of what constitutes a disciplinary action is within the authority of the
Commission through its rule-making power. King v. LSU Health Sciences Center, 2003-
1138 (La.App. 1 Cir. 4/2/04); 878 So.2d 544; Rudloff v. Chief Administrative Office, 413
So.2d 550 (La.App. 4 Cir. 1982)

LSA-R.S. 42:1451, which allowed for the award of reasonable attorney 6 s f ees und ¢

certain circumstances, is an unconstitutional infringement on the exclusive power
granted to the Commission under Article X, Section 10(A). Baker v. Southern University,
590 So.2d 1313 (La.App. 1 Cir. 1991); Johnson v. Southern University, 551 So.2d 1348
(La.App. 1 Cir. 1988); Department of Health and Human Resources v. Toups, 451
So0.2d 1126 (La.App. 1 Cir. 1984); Pierre v. Department of Natural Resources, 449
S0.2d 596 (La.App. 1 Cir. 1984); Appeal of Brisset, 436 So.2d 654 (La.App. 1 Cir. 1983)

An administrative agency has only the power and authority expressly granted by the
Constitution or statutes. In re Investigation of Smith, 546 So.2d 561 (La.App. 1 Cir.
1989); In re Investigation of Lauricella, 546 So.2d 207 (La.App. 1 Cir. 1989)

Article X, Section 10 vests the Commission with rule-making power for regulation of the

classified service. This section of the Constitution also grants the Commission the
power to investigate an employee of the classified service who has violated a civil
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service rule. However, the Constitution does not vest the Commission with rule-making
or investigatory powers for regulation of the unclassified service. In re Investigation of
Smith, 546 So.2d 561 (La.App. 1 Cir. 1989)

The civil service rules have the effect of law and prevail over acts of the legislature that
are in conflict with them. Frazier v. Department of State Civil Service, 449 So.2d 95
(La.App. 1 Cir. 1984)

The Commission's rule making power concerning matters of classified employment is
exclusive. Appeal of Brisset, 436 So.2d 654 (La.App. 1 Cir. 1983)

The constitutional provisions are limitations on the power of the legislature; thus, the
legislature may enact any legislation that the Constitution does not prohibit. To declare
a state statute unconstitutional, there must be a particular constitutional provision
limiting the power of the legislature to enact the statute. Appeal of Brisset, 436 So.2d
654 (La.App. 1 Cir. 1983)

The legislature cannot impose upon the Commission an additional standard of review
not imposed upon it by the Constitution. Appeal of Brisset, 436 So.2d 654 (La.App. 1
Cir. 1983), concurring opinion

The Commission cannot, by rule, curtail its constitutionally established jurisdiction. Head
v. Department of Highways, 166 So.2d 346 (La.App. 1 Cir. 1964)

Article X, Section 10(A)(1) i Interpretation of the Civil Service Rules

Generally, statutes using mandatory language prescribe the result to follow (a penalty) if
the required action is not taken. If the terms of the statute are limited to what is required
to be done, i.e., procedural rules, then the statute is considered directory even though
mandatory language is employed. Provisions designed to secure order, system, and
dispatch by guiding the discharge of duties are usually construed as directory even if
worded in the imperative. Marks v. New Orleans Police Department, 2006-0575 (La.
11/29/06); 943 So.2d 1028

It is not the province of the judicial branch in a civilian legal system to legislate by
inserting penalty provisions into statutes where the legislature has not done so. Marks v.
New Orleans Police Department, 2006-0575 (La. 11/29/06); 943 So.2d 1028

Whether a statute is directory or mandatory depends on the legislative intent. If the
purpose of the statute would be frustrated by noncompliance, then the statute is
mandatory. Sanders v. Department of Health and Human Resources, 388 So.2d 768
(La. 1980); Department of Corrections v. Pickens, 468 So.2d 1310 (La.App. 1 Cir. 1985)

The civil service rules have the effect of law and should be construed according to the

rules of interpretation applicable to legislation in general. Adikema v. Department of
Public Safety and Corrections, Office of Youth Development, 2006-1854 (La.App. 1 Cir.
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9/14/07); 971 So.2d 1071; King v. LSU Health Sciences Center, 2003-1138 (La.App. 1
Cir. 4/2/04); 878 So.2d 544; Hudson v. Department of Public Safety and Corrections,
96-0499 (La.App. 1 Cir. 11/8/96); 682 So.2d 1314; Gainer v. Department of Health and
Hospitals, Central Louisiana State Hospital, 610 So.2d 936 (La.App. 1 Cir. 1992); Casse
v. Department of Health and Hospitals, 597 So.2d 547 (La.App. 1 Cir. 1992);
Department of Corrections v. Pickens, 468 So.2d 1310 (La.App. 1 Cir. 1985);
Department of Health and Human Resources v. Perry, 423 So.2d 1266 (La.App. 1 Cir.
1982); Hamilton v. Louisiana Health & Human Resources Administration, 341 So.2d
1190 (La.App. 1 Cir. 1976)

Rules for statutory construction: 1) it is presumed that every provision of a law was
intended to serve some useful purpose; 2) it is not presumed that the lawmaker
intended for any part of the law to be meaningless; 3) the lawmaker is presumed to
have enacted the law with full knowledge of all other laws pertaining to the same subject
matter; 4) it is the duty of the courts to interpret a provision of law in a manner which
harmonizes and reconciles it with other provisions pertaining to the same subject
matter; and 5) when a law is susceptible to two or more interpretations, that which
affords a reasonable and practical effect to the entire act is preferred to one that renders
part of the act nugatory. Adikema v. Department of Public Safety and Corrections,
Office of Youth Development, 2006-1854 (La.App. 1 Cir. 9/14/07); 971 So.2d 1071

An administrative agency can interpret its own rules and the interpretation becomes part
of the rules. Hudson v. Department of Public Safety and Corrections, 96-0499 (La.App.
1 Cir. 11/8/96); 682 So.2d 1314; Gainer v. Department of Health and Hospitals, Central
Louisiana State Hospital, 610 So.2d 936 (La.App. 1 Cir. 1992); Mobley v. Department of
Social Services, 594 So.2d 914 (La.App. 1 Cir. 1991); Casse v. Department of Health
and Hospitals, 592 So0.2d 1366 (La.App. 1 Cir. 1991); Hill v. Department of Health and
Human Resources, 457 So.2d 781 (La.App. 1 Cir. 1984); Department of Health and
Human Resources v. Perry, 423 So.2d 1266 (La.App. 1 Cir. 1982); Department of
Corrections v. Cage, 418 So.2d 3 (La.App. 1 Cir. 1982); McNeely v. Department of
Health and Human Resources, 413 So.2d 594 (La.App. 1 Cir. 1982)

The civil service rules should be interpreted in light of their true intent and also to avoid
absurd results. Gainer v. Department of Health and Hospitals, Central Louisiana State
Hospital, 610 So.2d 936 (La.App. 1 Cir. 1992); Mobley v. Department of Social
Services, 594 So.2d 914 (La.App. 1 Cir. 1991); Department of Health and Human
Resources v. Perry, 423 So.2d 1266 (La.App. 1 Cir. 1982)

When a law is clear and unambiguous and its application does not lead to absurd
consequences, the law shall be applied as written and no further interpretation may be
made in search of the intent of the legislature. LSA-C.C. art. 9; Mobley v. Department of
Social Services, 594 So0.2d 914 (La.App. 1 Cir. 1991)

When a rule is broad enough to be applied both validly and invalidly, the valid
interpretation should be used when it conforms to the legislative intent or purpose of the
statutes. Mobley v. Department of Social Services, 594 So.2d 914 (La.App. 1 Cir. 1991)
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The word f s hamandatoiy.dt cap benirerpeeted as directory only when it
relates to some immaterial matter where compliance is a matter of convenience rather
than of substance. Orleans Levee District v. Glenn, 577 So.2d 336 (La.App. 1 Cir. 1991)

The Commission's interpretation of its rules will only be disturbed if the interpretation is
unjust or unreasonable. McNeely v. Department of Health and Human Resources, 413
So0.2d 594 (La.App. 1 Cir. 1982)

It is to be presumed that a law (in this case a rule of the Commission) was enacted to
serve some legitimate purpose and was not a vain and useless gesture. Hays v. Wild
Life and Fisheries Commission, 136 So.2d 559 (La.App. 1 Cir. 1961)

Article X, Section 10(A)(1) i Pay Plan in General

State supplemental pay is compensat i on, subject t o clusive
authority to regulate. State Civil Service Commission v. Department of Public Safety
Director, 2003-1702 (La. 4/14/04); 873 So.2d 636

A pay plan becomes effective only when approved by the governor in its entirety; the
governor does not have the right to amend or modify the plan, but merely to approve or
disapprove it. Gorbaty v. Department of State Civil Service, 1999-1389 (La.App. 1 Cir.
6/23/00); 762 So.2d 1159; Thoreson v. Department of State Civil Service, 433 So.2d
184 (La.App. 1 Cir. 1983)

The Commission has a constitutional trust to establish and implement a uniform
classification and pay plan. Part of this duty is to effectuate equitable distribution among
all classified employees in accordance with the basic purposes of a merit system.
Gaspard v. Department of State Civil Service, 93-0311 (La.App. 1 Cir. 3/11/94); 634
So.2d 14

Establishing pay for classified employees is within the exclusive authority of the
Commission and the governor has no authority to issue implementation instructions.
The governor must either approve or disapprove the pay plan in its entirety. Thoreson v.
Department of State Civil Service, 433 So.2d 184 (La.App. 1 Cir. 1983)

Gubernatorial implementation instructions modifying a pay plan are unconstitutional.
Thoreson v. Department of State Civil Service, 433 So.2d 184 (La.App. 1 Cir. 1983)

Article X, Section 10(A)(1) i Uniformity of the Pay Play
Uniformity in a pay plan requires the application of the same schedule of pay to all
persons in the same class. Gaspard v. Department of State Civil Service, 93-0311

(La.App. 1 Cir. 3/11/94); 634 So.2d 14; Clark v. State, 434 So.2d 1276 (La.App. 1 Cir.
1983)
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Uniformity in a pay plan requires that there be equal pay for equal work. Gaspard v.
Department of State Civil Service, 93-0311 (La.App. 1 Cir. 3/11/94); 634 So.2d 14,
Thoreson v. Department of State Civil Service, 433 So.2d 184 (La.App. 1 Cir. 1983)

The Commission is not mandated to pay individuals within the same class the exact
same pay because this would conflict with Article X, Section 7, which requires a system
based on merit, efficiency, fithess, and length of service. Gaspard v. Department of
State Civil Service, 93-0311 (La.App. 1 Cir. 3/11/94); 634 So.2d 14

Uniform pay arguments are only applicable when members of the same civil service
class are paid differently. There is no prohibition against computing different overtime
pay for different classes. Marie v. City of New Orleans, 612 So.2d 244 (La.App. 4 Cir.
1992)

Uniformity does not give an employee the right to the perpetuation of a pay error.
Mobley v. Department of Social Services, 594 So.2d 914 (La.App. 1 Cir. 1991)

There is no vested right to retain "parity” with a given class. It is a valid function of the
Commission to establish two classifications out of one class, so long as no
discrimination has occurred. Latona v. Department of State Civil Service, 492 So.2d 27
(La.App. 1 Cir. 1986)

Uniformity of a pay plan does not require that all classifications be treated equally at all
times or that all classifications retain their relative salary differentiation forever. A
uniform pay plan does not require such consistency. Clark v. State, 434 So.2d 1276
(La.App. 1 Cir. 1983)

Partial implementation of a general pay plan and allowing some departments to fully
implement the pay plan while other departments were unable to do so violated the
constitutional trust to establish a uniform classification and pay plan. Thoreson v.
Department of State Civil Service, 433 So.2d 184 (La.App. 1 Cir. 1983)

Article X, Section 10(A)(1) i Allowable Pay Differences

Enhanced recruitment and retention of new employees as well as improved morale and
productivity of senior employees are rationally related to the legitimate government
purposes of promoting a merit system for public service and maintaining the integrity of
the civil service system. Gorbaty v. Department of State Civil Service, 1999-1389
(La.App. 1 Cir. 6/23/00); 762 So0.2d 1159

The Commission may treat individuals differently in class and pay matters so long as
there is a rational basis for the differentiation that is reasonably related to a valid
governmental purpose. Ramirez v. Department of Social Services, 96-1448 (La.App. 1
Cir. 5/9/97); 694 So.2d 1157; Latona v. Department of State Civil Service, 492 So.2d 27
(La.App. 1 Cir. 1986)
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It does not violate the requirement for
degrees enter the job at a higher rat e
degrees. Ramirez v. Department of Social Services, 96-1448 (La.App. 1 Cir. 5/9/97);
694 So.2d 1157

A college degree is objective evidence of a given amount of educational experience and
attainment. Advanced education enhances the attributes of employees in a civil service
classification and thus forms a rational basis for pay differentiation among employees in
the same classification. Ramirez v. Department of Social Services, 96-1448 (La.App. 1
Cir. 5/9/97); 694 So.2d 1157

There is a rational basis for the Commission to create a class requiring professional
licensure with a higher pay level than a class with similar duties not requiring
professional licensure. The state has an interest in recruiting employees with a higher
educational caliber and with a greater capacity to render a greater and more varied
service. Latona v. Department of State Civil Service, 492 So.2d 27 (La.App. 1 Cir. 1986)

The state has an interest in recruiting employees and in making positions attractive
enough to retain those employees. Clark v. State, 434 So.2d 1276 (La.App. 1 Cir. 1983)

Among the factors that can be considered in setting pay are recruitment problems,
market rates, turnover, special entrance rate data, and federal pay schedules. Clark v.
State, 434 So.2d 1276 (La.App. 1 Cir. 1983)

Article X, Section 10(A)(1) i Miscellaneous Pay Plan Issues

As to a pay plan, the constitutional right at issue is not seniority but the preservation of
the merit system to ensure public service free from political favoritism. Gorbaty v.
Department of State Civil Service, 1999-1389 (La.App. 1 Cir. 6/23/00); 762 So.2d 1159

Experience cannot always be substituted for academic credits. That experience is
allowed to substitute for formal education for purposes of meeting minimum
gualifications does not mean that experience must be allowed as a substitute for formal
education for pay purposes. Ramirez v. Department of Social Services, 96-1448
(La.App. 1 Cir. 5/9/97); 694 So.2d 1157

Choosing an effective date was a valid exercise of the Commission 6 s power
the date the Department of State Civil Service received the request for a pay adjustment
as the effective date was not arbitrary. Gaspard v. Department of State Civil Service,
93-0311 (La.App. 1 Cir. 3/11/94); 634 So.2d 14

Upon review of the entire record, the Court of Appeal set pay for a classified employee.
Carleton v. Department of State Civil Service, 430 So0.2d 670 (La.App. 1 Cir. 1982)
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Art. X, Sec. 10(A)(4) 1 Effect of the Civil Service Rules

The civil service rules have the effect of law and must be recognized and enforced by
the courts as long as they are reasonable and do not violate constitutional rights.
Rocque v. Department of Health and Human Resources, 505 So.2d 726 (La. 1987);
Hudson v. Department of Public Safety and Corrections, 96-0499 (La.App. 1 Cir.
11/8/96); 682 So.2d 1314; Gainer v. Department of Health and Hospitals, Central
Louisiana State Hospital, 610 So.2d 936 (La.App. 1 Cir. 1992); Latona v. Department of
State Civil Service, 492 So.2d 27 (La.App. 1 Cir. 1986); Frazier v. Department of State
Civil Service, 449 So.2d 95 (La.App. 1 Cir. 1984); Paisant v. University of New Orleans,
391 So.2d 1238 (La.App. 1 Cir. 1980); Legros v. Department of Public Safety, Division
of State Police, 364 So.2d 162 (La.App. 1 Cir. 1978); Shelfo v. LHHRA, Pinecrest State
School, 361 So.2d 1268 (La.App. 1 Cir. 1978); Hamilton v. Louisiana Health & Human
Resources Administration, 341 So.2d 1190 (La.App. 1 Cir. 1976); Sutton v. Department
of Public Safety, Division of State Police, 340 So.2d 1092 (La.App. 1 Cir. 1976);
Pelletier v. Executive Department, Division of State Buildings and Grounds, 331 So.2d
72 (La.App. 1 Cir. 1976); Heinberg v. Department of Employment Security, 256 So.2d
747 (La.App. 1 Cir. 1971); Waldroup v. Louisiana State University, 255 So.2d 413
(La.App. 1 Cir. 1971)

The court cannot superimpose its procedures in face of civil service rules to the
contrary. Young v. Charity Hospital of Louisiana at New Orleans, 226 La. 708, 77 So.2d
13 (1954)

An unclassified employee is not bound by the civil service rules. In re Investigation of
Smith, 546 So.2d 561 (La.App. 1 Cir. 1989)

To have the effect of law, the governor must approve the rules regarding hours of work,
but he does not have to approve any individual's hours of work. Meaux v. Department of
Highways, 228 So.2d 680 (La.App. 1 Cir. 1969)

Article X, Section 10(B) 7 Investigatory Powers of the Commission

See annotations under Chapter 16.

Article X, Section 10(C) i Wages and Hours

A pay plan becomes effective only when approved by the governor in its entirety; the
governor does not have the right to amend or modify the plan, but merely to approve or
disapprove it. Gorbaty v. Department of State Civil Service, 1999-1389 (La.App. 1 Cir.
6/23/00); 762 So.2d 1159; Thoreson v. Department of State Civil Service, 433 So.2d
184 (La.App. 1 Cir. 1983)

Establishing pay for classified employees is within the exclusive authority of the
Commission and the governor has no authority to issue implementation instructions.
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The governor must either approve or disapprove the pay plan in its entirety. Thoreson v.
Department of State Civil Service, 433 So.2d 184 (La.App. 1 Cir. 1983)

To have the effect of law, the governor must approve the rules regarding hours of work,
but he does not have to approve any individual's hours of work. Meaux v. Department of
Highways, 228 So.2d 680 (La.App. 1 Cir. 1969)

Article X, Section 117 Penalties

The Commission has no authority to impose the criminal sanctions in Article X, Section
11. This power is reserved exclusively to the courts. In re Investigation of Smith, 546
So0.2d 561 (La.App. 1 Cir. 1989); In re Investigation of Lauricella, 546 So.2d 207
(La.App. 1 Cir. 1989); In re Coon, 141 So.2d 112 (La.App. 1 Cir. 1962)

Article X, Section 12(A) i Judicial Power of the Commission, Exclusive Nature

Because of Articl e Xof ex8usicetjurisuliotionl  BA-R.$. 3967 r an
(the Awhistl ebl ower 0 st at utretajed disputes of clagsifieda pp | vy
state civil service employees. The district court had jurisdiction to award damages,
attorneyb6s ffees, and cost s, but no jurisdict.i
addressed by the Commission i reinstatement, back pay, and merit increases. Goldshy

v. State, Department of Corrections, 2003-0343 (La.App. 1 Cir. 11/7/03); 861 So.2d 236

Article X evinces an intent to grant exclusive jurisdiction to the Commission in those

areas in which the Commission has -eakeg ci sed
p o w eAkinsov. Housing Authority of New Orleans, 2003-1086 (La.App. 4 Cir. 9/10/03);

856 So.2d 1220; Hawkins v. State, Department of Health and Hospitals, 613 So.2d 229

(La.App. 1 Cir. 1992)

If jurisdiction over matters in which the Commission has exercised its rule-making power
were not exclusive, the orderly fashion of resolving employer-employee disputes would
be disrupted if employees were allowed to forum shop between the Commission and
the courts. Akins v. Housing Authority of New Orleans, 2003-1086 (La.App. 4 Cir.
9/10/03); 856 So.2d 1220; Strickland v. State, through Office of the Governor, 525
So0.2d 740 (La.App. 1 Cir. 1988), writ granted 526 So.2d 1122 (La. 1998), dismissed
as moot 534 So.2d 956 (La. 1988)

The Commi ssionds excl usi ve sjylingthesrdtiecasoneaf i s no
contract. Bass v. Department of Public Safety and Corrections, 94-1974 (La.App. 1 Cir.
5/5/95)

To determine subject matter jurisdiction, the issue is whether the disciplinary action
taken is fairly attributable to the state agency (as opposed to a private organization).
Board of Commissioners, Port of New Orleans v. Livingston, 546 So.2d 259 (La.App. 1
Cir. 1989)
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Whether the proscribed conduct occurred on or off duty is irrelevant to the issue of
jurisdiction. Board of Commissioners, Port of New Orleans v. Livingston, 546 So.2d 259
(La.App. 1 Cir. 1989)

The entire thrust of the exclusive jurisdiction grant is to preclude district courts from
having concurrent jurisdiction with the Commission over classified civil service
employer-employee disputes that are employment related. Foreman v. Falgout, 503
So0.2d 517 (La.App. 1 Cir. 1987) [suit for intentional interference with employment rights
di smissed for district courtodos | ack of

The Commi ssi onds ioniadtdetated dy sfyling thesndhtiercass one in
tort. Foreman v. Falgout, 503 So.2d 517 (La.App. 1 Cir. 1986)

The quasi-judicial power vested in the Commission under Article X, Section 12(A) is
exclusive in nature with respect to all aspects of the classified service listed therein.
This includes appeals to the Commission against disciplinary actions. Appeal of Brisset,
436 So.2d 654 (La.App. 1 Cir. 1983)

The Commission is a quasi-judicial body. Legros v. Department of Public Safety,
Division of State Police, 364 So.2d 162 (La.App. 1 Cir. 1978)

Article X, Section 12(A) 7 Jurisdiction, Specific Cases

The Commission has jurisdiction over a complaint that a transfer was in retaliation for
having been successful in prior appeal. Noya v. Department of Fire, 609 So.2d 827 (La.
1992) NOTE: The Court did not mention Louisiana Department of Agriculture and
Forestry v. Sumrall, 1998-1587 (La. 3/2/99); 728 So0.2d 1254.

The Commission has jurisdiction when the Ethics Commission subjects a classified
employee to disciplinary action, even if that action is not one listed in Rule 12.2(b). LSA-
R.S. 42:1142C; Villanueva v. Commission on Ethics for Public Employees, 96-1912 (La.
5/20/97); 693 So.2d 154

A suit for an accounting and payment of time and one-half for all hours worked in
excess of forty per week and for a declaration that the employees are entitled to be paid

]

uri sd

overtime wages is within the CAkmanw slausingn o s

Authority of New Orleans, 2003-1086 (La.App. 4 Cir. 9/10/03); 856 So.2d 1220, writ
denied 2003-2281 (La. 12/19/03); 861 So0.2d 574 NOTE: This case was decided after
Louisiana Department of Agriculture and Forestry v. Sumrall, 1998-1587 (La.
3/2/99); 728 So0.2d 1254, and even mentioned Agriculture, but nonetheless held
that t his rule violation case was within

The subject matter of the complaint (that an employee failed to get a promotion in

violati on of t he uni on contract) Bass wi t hi

Department of Public Safety and Corrections, 94-1974 (La.App. 1 Cir. 5/5/95); 655
So0.2d 455, appeal after remand Bass v. Department of Public Safety and Corrections,
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95-2499 (La.App. 1 Cir. 6/28/96); 676 So.2d 1178; Barenis v. Gerace, 357 So.2d 892
(La.App. 1 Cir. 1978) NOTE: May not be good law after Louisiana Department of
Agriculture and Forestry v. Sumrall, 1998-1587 (La. 3/2/99); 728 So.2d 1254.

The Commission has exclusive jurisdiction to decide all disciplinary cases even when
the cause is the violation of a criminal statute. Department of Public Safety and
Corrections v. Hooker, 558 So0.2d 676 (La.App. 1 Cir. 1990)

The Commission has exclusive jurisdiction over a complaint that the employer
intentionally interf er EBodkemawiv.tFalgow, b03esmadl5b7y e e 6 s
(La.App. 1 Cir. 1986)

If an appeal is cognizable under Rule 13.10(c), the Commission has jurisdiction over a
challenge to the validity of a union contract. Department of Labor, Office of Employment
Security v. Leonards, 498 So.2d 178 (La.App. 1 Cir. 1986)

The district court is without jurisdiction to render a declaratory judgment or an injunction
to prevent an employee's removal for failure to provide notarial services. Raborn v.
Louisiana Health and Human Resources Administration, 349 So.2d 903 (La.App. 1 Cir.
1977) writs granted 351 So.2d 175 (La. 1977); then settled.

Article X, Section 12(A) i Limits on Jurisdiction

The Commissionds jmialita thed lconveyedwhsy rthe iCanstitlition.
Louisiana Department of Agriculture and Forestry v. Sumrall, 1998-1587 (La. 3/2/99);
728 S0.2d 1254

Unl ess associated with a removal or di scipli
over discrimination claims is limited to the four factors listed in Article X, Section 8(B) i

political or religious beliefs, sex, or race. Louisiana Department of Agriculture and

Forestry v. Sumrall, 1998-1587 (La. 3/2/99); 728 So.2d 1254

The Commission has no authority to address claims of deprivation of due process. Bell
v. Department of Health and Human Resources, 472 So.2d 235 (La.App. 1 Cir. 1985),
affirmed 483 So.2d 945 (La. 1986)

The Commi ssi on | acks jurisdicti on Berwyevr a A
Department of Public Safety and Corrections, 2001-2186 and 2001-2187 (La.App. 1 Cir.
9/27/02); 835 So.2d 606 [State Police Commission case]

The Commission lacks authority to determine the constitutionality of its procedures.
Teeter v. Louisiana Department of Culture, Recreation and Tourism-Office of State
Museum, 2007-0578 (La.App. 1 Cir. 2/20/08); NDFP

The Commission lacks the power to rule on the constitutionality of its own rules.
However, the Commission is not precluded from recognizing that, in the face of a
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conflict between its rules and certain constitutional provisions, the constitutional
provisions prevail. The Constitution is the supreme law, to which all legislative acts,
ordinances, rules, and regulations must yield. Berry v. Department of Public Safety and
Corrections, 2001-2186 and 2001-2187 (La.App. 1 Cir. 9/27/02); 835 So.2d 606 [State
Police Commission case]

The State Board of Ethics is vested with exclusive jurisdiction to review and investigate
complaints pertaining to state ethical violations by public employees. The City Civil
Service Commission is without authority to determine if the Code of Ethics is violated,;
that determination must be made by the Board of Ethics. Scott v. Office of Housing and
Urban Affairs, 1999-2446 (La.App. 4 Cir. 4/26/00); 759 So.2d 1002

The Commi ssion has no jurisdicti owasdeoedh
promotion in retaliation for successfully appealing a disciplinary action and for filing a
suit against his superiors for age discrimination. Flanagan v. Department of
Environmental Quality, 99-1332 (La.App. 1 Cir. 12/28/99); 747 So.2d 763

The Commission does not have jurisdiction over a claim under LSA-R.S. 23:631
seeking a money judgment for past due wages. (This statute requires payment of
wages to separated employees within fifteen days or on the next regular pay day.)
Hawkins v. State, Department of Health and Hospitals, 613 So.2d 229 (La.App. 1 Cir.
1992)

The Commission does not have jurisdiction to award damages. Greenleaf v. DHH,
Metropolitan Developmental Center, 594 So.2d 418 (La.App. 1 Cir. 1991)

The Commission does not have jurisdiction to determine the constitutionality of its own
rules and pay schedules. Casse v. Sumrall, 547 So.2d 1381 (La.App. 1 Cir. 1989);
Murray v. Department of Revenue and Taxation, 504 So.2d 561 (La.App. 1 Cir. 1986);
Clark v. Department of Transportation and Development, 413 So.2d 573 (La.App. 1 Cir.
1982)

An employee does not have to exhaust administrative remedies before challenging the
constitutionality of a civil service rule. Casse v. Sumrall, 547 So.2d 1381 (La.App. 1 Cir.
1989)

An administrative agency has only the power and authority expressly granted by the
Constitution or statutes. In re Investigation of Smith, 546 So.2d 561 (La.App. 1 Cir.
1989); In re Investigation of Lauricella, 546 So.2d 207 (La.App. 1 Cir. 1989)

Constitutional provisions that delegate judicial authority to the Commission are narrowly
construed because they are exceptions to the general rule that district courts have
jurisdiction over all civil matters. In re Investigation of Smith, 546 So.2d 561 (La.App. 1
Cir. 1989); In re Investigation of Lauricella, 546 So.2d 207 (La.App. 1 Cir. 1989);
Department of Labor, Office of Employment Security v. Leonards, 498 So.2d 178
(La.App. 1 Cir. 1986)
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The Commissiondés judicial p o we r Conssitutidn. Tine
Commission can neither extend nor limit it. In re Investigation of Lauricella, 546 So.2d
207 (La.App. 1 Cir. 1989); Head v. Department of Highways, 166 So.2d 346 (La.App. 1
Cir. 1964)

The Commission does not have jurisdiction over a suspension from as pfeci al
during off-duty hours when the special detail is essentially private employment. Sterling
v. Board of Commissioners, Port of New Orleans, 527 So.2d 1122 (La.App. 1 Cir. 1988)

The Commission lacks jurisdiction to enforce monetary obligations and therefore cannot
order recoupment of salary paid in error. Bockrath v. Department of Health and Human
Resources, 506 So.2d 766 (La.App. 1 Cir. 1987)

The Commission does not have jurisdiction over a complaint that an agency allegedly
breached a contract to pay an employee a certain salary upon transfer. Wheeler v.
Department of Public Safety and Corrections, 500 So.2d 786 (La.App. 1 Cir. 1986)

The Commission cannot declare a state statute unconstitutional. Appeal of Brisset, 424
S0.2d 1040 (La.App. 1 Cir. 1982), reversed 430 So.2d 79 and 81 (La. 1983), appeal
after remand 436 So.2d 654 (La.App. 1 Cir. 1983)

It is beyond the jurisdiction of the Commission to pass upon or sit in judgment of the
character and reputation of a person who is no longer in state service. Such action
would clearly be beyond the scope of the operation of the Commission, and would go
beyond the authority and duty conferred upon it by the Constitution. (Before the
employee was dismissed, he had appealed his service ratings; af t er t he
dismissal was upheld, the Commission dismissed the service rating appeals as moot.)
Danna v. Commissioner of Insurance, 207 So.2d 377 (La.App. 1 Cir. 1968)

Article X, Section 12(A) i Immunity

Persons who, while sitting on an administrative board, make judicial or quasi-judicial
decisions in their official capacities are absolutely immune from tort suits for monetary
damages. Lee v. East Baton Rouge Parish School Board, 2003-0711 (La.App. 1 Cir.
6/30/04); 887 So.2d 1

A qualified immunity has been recognized that limits the circumstances under which
testimony can be compelled from a quasi-judicial officer and/or limits the scope of such
testimony. There are two tests for determining when to allow testimony from a quasi-
judicial officer, depending on which of two types of information is sought. If the
information sought concerns relevant matters of fact that do not probe into or
compromise the mental processes employed in formulating the judgment in question,
the testimony should be allowed. However, if the inquiry concerns whether the officer
had some predisposition or pre-commitment as to the judgment, the testimony should
be allowed only if the party seeking the information has demonstrated some
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extraordinary circumstance that might justify such an inquiry. Lee v. East Baton Rouge
Parish School Board, 2003-0711 (La.App. 1 Cir. 6/30/04); 887 So.2d 1

As a general rule, when an official performs a function integral to the judicial process or

a traditional legislative function, the official is absolutely immune from 8§ 1983 damage

liability for acts performed in those capacities, and a qualified immunity applies to most

acts of governmental officials. The general rule of qualified immunity is intended to
provide government officials with the ability
may giveriseto | i ability for damages. 0 Where that r
that they will not be held personally liable as long as their actions are reasonable in light

of current law. Varnado v. Department of Employment and Training, 95-0787 (La.App. 1

Cir. 6/28/96); 687 So.2d 1013

There is a two-part test for qualified immunity. First, the court must look to the currently
applicable law and determine whether the law was clearly established at the time the
action in question occurred. If the court determines that the law was clearly established
at the time the action occurred, then the public official claiming immunity must show
that, because of extraordinary circumstances, he neither knew nor should have known
of the relevant legal standard. The question of whether a defendant asserting qualified
immunity may be personally liable turns on the objective legal reasonableness of the
defendant's actions assessed in light of clearly established law. Thus, if a defendant's
conduct actually violated a plaintiff's constitutional rights, the defendant is entitled to
qualified immunity only if the conduct was objectively reasonable. Varnado v.
Department of Employment and Training, 95-0787 (La.App. 1 Cir. 6/28/96); 687 So.2d
1013

Government officials performing discretionary functions generally are shielded from
liability for civil damages insofar as their conduct does not violate clearly established
statutory or constitutional rights of which a reasonable person would have known. Kyle
v. Civil Service Commission, 588 So.2d 1154 (La.App. 1 Cir. 1991)

Equitable remedies are not barred by judicial or prosecutorial immunity. Kyle v. Civil
Service Commission, 588 So.2d 1154 (La.App. 1 Cir. 1991)

The purposes of the immunity defense are effectively eviscerated when a plaintiff is
allowed to state a claim with vague, broadly worded complaints that are unsupported by
material facts. Kyle v. Civil Service Commission, 588 So.2d 1154 (La.App. 1 Cir. 1991)
Article X, Section 12(A) i Appointment of a Referee

See annotations under Rule 13.20.

Article X, Section 12(A) i Applicationf or Revi ew of a Refereeds D

See annotations under Rules 13.36 and 13.37.
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Article X, Section 12(A) i Appeals to the Court of Appeal

NOTE: Before 1958, Commission decisions were appealable to the Supreme
Court. See La. Const. 1921 Art. XIV, Sec. 15(0)(1) and the 1958 amendment to La.
Const. 1921, Art. 7, Sec. 10; Hughes v. Department of Police, 131 So.2d 99
(La.App. 4 Cir. 1961)

There are no formal requisites for an application for appeal to the Court of Appeal other
than notice of the desire to appeal. Smith v. Department of Health and Human
Resources, 416 So.2d 94 (La. 1982); however, URCA Rule 3-1.1 provides:

3-1.1. Application for Appeal

Every application for appeal from a final decision of any administrative
body shall be filed with the appropriate administrative body in writing as
required by law and shall include an assignment of errors, which shall set
out separately and particularly each error asserted and a designation of
the portions of the record desired to be incorporated into the transcript.
Within 5 days after the filing of an application for appeal, any other party to
the appeal may file a designation of additional portions of the record to be
included for a proper review of the questions comprised within the
assignment of errors. The administrative body shall transmit to a Court of
Appeal, as a transcript of the record, only the portions of the record so
designated. Costs for the inclusion of any unnecessary part of the record
in any transcript may be assessed against the party requiring such
inclusion. If by written stipulation filed with the administrative body, all
parties agree on the portions of the record to be included in the transcript,
only such portions shall be included. In all cases the application for
appeal, the assignment of errors and the designation of the record shall be
copied into the transcript. The administrative body shall certify the
correctness of the transcript of the record.

The denial of a motion for summary disposition is interlocutory and therefore not
appealable as a final judgment. Teeter v. Louisiana Department of Culture, Recreation
and Tourism-Office of State Museum, 2007-0578 (La.App. 1 Cir. 2/20/08); NDFP;
Spencer v. Department of Health and Human Resources, 392 So.2d 149 (La.App. 1 Cir.
1980)

Any claim of the unconsti tuti onal i tsyactiomfin takilmgetoo @agnoni s si o1
render a decision on application for review must be properly asserted in a district court.

Teeter v. Louisiana Department of Culture, Recreation and Tourism-Office of State

Museum, 2007-0578 (La.App. 1 Cir. 2/20/08); NDFP; Clark v. Department of
Transportation and Development, 413 So.2d 573 (La.App. 1 Cir. 1982)

When the appellant does not state what he believes to be included in the minutes or
transcript of a pre-hearing conference that might be admissible or helpful to his cause,
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there is no basis for ordering amendment of the record. Augustine v. Department of
Public Safety and Corrections, 2006-1847 (La.App. 1 Cir. 6/8/07); NDFP

If only a partial record is designated by the appellant, the court will decide the case
based on the record submitted and will determine if error was committed in that portion.
Williams v. State, Department of Economic Development, 94-1919 (La.App. 1 Cir.
5/5/95); 655 So0.2d 498; Division of Administration v. Powers, 423 So.2d 51 (La.App. 1
Cir. 1982)

A motion to strike is well founded when a party attaches to its brief an EEOC decision
that is not part of the proceeding being reviewed. Fisher v. Department of Social
Services, 600 So.2d 1368 (La.App. 1 Cir. 1992)

A decision dismissing portions of an appeal is appealable to the Court of Appeal. Casse
v. Department of Health and Hospitals, 597 So.2d 547 (La.App. 1 Cir. 1992)

Inadequacy of a record is imputable to the appellant. Department of Health and Human
Resources v. Payton, 498 So.2d 181 (La.App. 1 Cir. 1986)

A person who could have intervened in the trial court can appeal a decision of the
Commission to the Court of Appeal. Department of Labor, Office of Employment
Security v. Leonards, 498 So.2d 178 (La.App. 1 Cir. 1986); Donchess v. DHHR, Office
of Management and Finance, 457 So.2d 833 (La.App. 1 Cir. 1984)

A subsequent appeal to the Court of Appeal cannot be used as a vehicle to attack the
fact-findings in a previous appeal, when no appeal was taken from the previous
decision. Department of Health and Human Resources v. Toups, 451 So.2d 1126
(La.App. 1 Cir. 1984)

OLD LAW: Where the hearing was conducted before a Ref eree and
opinion did not indicate that the Commission had read and examined the transcript, but
the transcript was lodged and the issues were primarily legal issues, the Court of
Appeal will not remand the matter. Carbonell v. Department of Health and Human
Resources, 444 So.2d 151 (La.App. 1 Cir. 1983); Wollerson v. Department of
Agriculture, 436 So.2d 1241 (La.App. 1 Cir. 1983); Department of Health and Human
Resources v. Perry, 423 So0.2d 1266 (La.App. 1 Cir. 1982) BUT SEE: Cartwright v.
Department of Revenue and Taxation, 442 So0.2d 552 (La.App. 1 Cir. 1983)

The Director of the Department of State Civil Service is an indispensable party when a
decision of the Commission is appealed to the Court of Appeal. Duhe v. Department of
Revenue and Taxation, 432 So.2d 280 (La.App. 1 Cir. 1983); Dunn v. Department of
Health and Human Resources, 421 So.2d 437 (La.App. 1 Cir. 1982); Paisant v.
University of New Orleans, 391 So.2d 1237 (La.App. 1 Cir. 1980); In re Roberts, 263
So.2d 452 (La.App. 1 Cir. 1972); Meaux v. State Department of Highways, 223 So.2d
186 (La.App. 1 Cir. 1969); In re Boudreaux, 193 So.2d 416 (La.App. 1 Cir. 1966)
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The burden of proving error on the part of the lower court rests with the appellant.
Division of Administration v. Powers, 423 So.2d 51 (La.App. 1 Cir. 1982)

Where an appellant designates only a partial record, the deleted portions are deemed to
support the lower court's conclusions. Division of Administration v. Powers, 423 So.2d
51 (La.App. 1 Cir. 1982)

The denial of a request for summary disposition is not a final decision and is not
appealable to the Court of Appeal. Spencer v. Department of Health and Human
Resources, 392 So.2d 149 (La.App. 1 Cir. 1980)

The Court of Appeal can take judicial notice of the civil service rules. Duncan v.
L.H.H.R.A., Division of Family Services, 341 So.2d 1217 (La.App. 1 Cir. 1976)

The record must contain the testimony on which the decision is reached. Incomplete
records will be remanded. State Parks and Recreation Commission v. Walker, 315
S0.2d 905 (La.App. 1 Cir. 1975)

If the filing fee is not timely paid, the appeal can be dismissed as not timely perfected.
In re Wingate, 189 So.2d 1 (La.App. 1 Cir. 1965); LSA-C.C.P. art. 2126

Article X, Section 12(A) T Nature of Appeal

Appeals of decisions of the Commission are not suspensive. Tally v. St. Tammany Fire
Protection District No. 1, 1997-0569 (La.App. 1 Cir. 5/15/98); 713 So0.2d 709; Major v.
Louisiana Department of Highways, 327 So.2d 515 (La.App. 1 Cir. 1976)

Although the Constitution grants a right of appeal from a Commission's decision, it does
not grant a suspensive appeal or suspension of the execution of a Commission's
decision. After the decision of the Commission and pending the appeal, the parties
affected by the Commission's decision must comply with that decision. Such a decision
is final and not subject to rehearing under the civil service rules. See Rules 13.28 and
13.33. It is only by means of a stay order, which is discretionary, from the appellate
court that the execution of a Commission's decision can be suspended. Hence, there
was no legal method by which the Department could definitely suspend the execution of
the judgment of the Commission; therefore, the Department was compelled to comply
with the judgment or subject itself to penalty for contempt. Major v. Department of
Highways, 327 So.2d 515 (La.App. 1 Cir. 1976)

URCA Rule 3-1.4 provides:

3-1.4. Stay of Execution.

A stay pending review by the court of appeal of any ruling or decision of
an administrative body, may be granted either by that body or by the court
of appeal only in those matters where the authority is expressly granted by
law or in exercise of supervisory jurisdiction by the court of appeal.
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NOTE: There is no express authority in the Constitution for the Commission to
stay its own rulings or decisions; therefore, only the Court of Appeal can issue a
stay.

Article X, Section 12(A) T Time for Appeal to the Court of Appeal

When the delay for filing an appeal to the Court of Appeal falls on a legal holiday, article
5059 of the Code of Civil Procedure applies and extends the delay to the next working
day. Guillory v. Department of Transportation and Development, 450 So.2d 1305 (La.
1984)

Filing in the wrong court does not interrupt delays. Cottrell v. City of New Orleans, 2004-
1772 (La.App. 4 Cir. 5/11/05); 904 So.2d 43

Postmark does not constitute filing. Triplett v. State Civil Service Commission, 521
So0.2d 716 (La.App. 1 Cir. 1988); Poole v. Department of Transportation and
Development, 439 So.2d 659 (La.App. | Cir. 1983); Johnson v. Louisiana State
University, 431 So.2d 447 (La.App. 1 Cir. 1983); Thomas v. Department of Corrections,
430 So.2d 1153 (La.App. 1 Cir. 1983) NOTE: These cases may have been
superseded by the amendment to URCA Rule 2-13; BUT SEE: LSA-R.S. 1:60B.

If an application for review of a Refereebs deci si on i s -dayndelaynfoe | vy ,
appealing to the Court of Appeal commences
decision was rendered. If the application for review is timely, the thirty-day delay for
appealing commences the day following the day the order denying review was filed with

the Director of Civil Service. Department of Culture Recreation and Tourism v. Fontenot,

518 So.2d 1067 (La.App. 1 Cir. 1987)

The delay for filing an application for appeal to the Court of Appeal is jurisdictional.
Thomas v. Department of Corrections, 430 So.2d 1153 (La.App. 1 Cir. 1983)

To be timely, an application for appeal to the Court of Appeal must be filed with the
Commi ssion within thirty cal endar filddawhstheaf t er
Director. Dunn v. Department of Health and Human Resources, 421 So.2d 437 (La.App.

1 Cir. 1982); Toups v. Department of Health and Human Resources, 421 So.2d 936

(La.App. 1 Cir. 1982); Cross v. Delgado Junior College, 331 So0.2d 599 (La.App. 1 Cir.

1976); In re Boudreaux, 193 So.2d 416 (La.App. 1 Cir. 1966)

AWi t hi no a sConstgudionh ingludes thdrterminal date but excludes any period
beyond that limit. Toups v. Department of Health and Human Resources, 421 So.2d
936 (La.App. 1 Cir. 1982); Cross v. Delgado Junior College, 331 So.2d 599 (La.App. 1
Cir. 1976)
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Article X, Section 12(A) T Scope of Appellate Review

NOTE: Before 1974, Commission decisions were subject to review of law only.
The 1974 Constitution subjected Commission decisions to review of fact and law.
Compare La. Const. Art. X1V, Sec. 15 (O)(1) with La. Const. Art. X., Sec. 12(A).

If an alleged deficiency in the letter of disciplinary action is not raised before the
Commission, it cannot be raised for the first time on appeal. Domas v. Division of
Employment Security, 227 La. 490, 79 So.2d 857 (1955); Toms v. Louisiana Health and
Human Resources Administration, 349 So.2d 941 (La.App. 1 Cir. 1977); Duncan v.
L.H.H.R.A., Division of Family Services, 341 So.2d 1217 (La.App. 1 Cir. 1976);
Bonnette v. Louisiana State Penitentiary, Department of Institutions, 148 So.2d 92
(La.App. 1 Cir. 1962) BUT SEE: Bennett v. Division of Administration, 307 So.2d 118
(La.App. 1 Cir. 1974)

The court will usually not consider an issue raised for the first time at the appellate level
which was not pleaded, urged, or addressed in the court below. While the Court
possesses a broad supervisory jurisdiction granted by the State Constitution a Court of
Appeal generally will not act on the merits of a claim not yet raised or acted upon by a
lower tribunal. Bishop v. Department of Health and Hospitals, Southeast Louisiana
Hospital, 2005-1750 (La.App. 1 Cir. 12/28/06); NDFP

To seek an increase in attorneyO0te thd appeal,
Stewart v. Office of Student Financial Assistance, 1998-2057 (La.App. 1 Cir. 11/5/99);
757 S0.2d 17; LSA-C.C.P. art. 2133

The Court of Appeal may not consider evidence that is not part of the record developed
before the Commission or Referee. Fisher v. Department of Social Services, Office of
Community Services, 600 So.2d 1368 (La.App. 1 Cir. 1992)

Issues not briefed on appeal are deemed abandoned and are not considered. Casse v.
Department of Health and Hospitals, 597 So.2d 547 (La.App. 1 Cir. 1992); URCA Rule
2-12.4

The Court of Appeal will only review issues presented to the trial court unless the
interest of justice clearly requires otherwise. Maurello v. Department of Health and
Human Resources, 510 So.2d 458 (La.App. 1 Cir. 1987); Murray v. Department of
Revenue and Taxation, 504 So.2d 561 (La.App. 1 Cir 1986); Wheeler v. Department of
Public Safety and Corrections, 500 So.2d 786 (La.App. 1 Cir. 1986) (In Murray and
Maurello, the court considered due process issues that were raised for the first time on

appeal.)
The issue of the constitutionality of the civil service rules will not be considered if raised

for the first time on appeal. Wheeler v. Department of Public Safety and Corrections,
500 So.2d 786 (La.App. 1 Cir. 1986); Department of Health and Human Resources V.
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Payton, 498 So.2d 181 (La.App. 1 Cir. 1986); Dent v. Department of Corrections, 460
S0.2d 57 (La.App. 1 Cir. 1984)

An issue not raised before the Commission cannot be raised for the first time on appeal.
Rocque v. Department of Health and Human Resources, 490 So.2d 352 (La.App. 1 Cir.
1986); Michel v. Department of Public Safety, 341 So.2d 1161 (La.App. 1 Cir. 1977)

For an appellee to raise an issue, he must either appeal or answer the appeal.
Department of Culture, Recreation and Tourism v. Peak, 423 So.2d 718 (La.App. 1 Cir.
1982); LSA-C.C.P. art. 2133

Argument will not be considered by the Court of Appeal on matters outside of the
record. Finley v. Department of Corrections, 351 So.2d 811 (La.App. 1 Cir. 1977)

If a party fails to object to the refusal to issue interrogatories at the hearing before the
Commission, he waives the objection and cannot complain at the Court of Appeal.
Goudeau v. Department of Public Safety, Division of State Police, 349 So.2d 887
(La.App. 1 Cir. 1977)

If an issue is raised before the Commission, but is not reargued before the Court of
Appeal, it is deemed abandoned. Hays v. Louisiana Wild Life and Fisheries
Commission, 165 So.2d 556 (La.App. 1 Cir. 1964)

If evidence is not objected to before the Commission, a party cannot claim error in the
introduction of that evidence. Foster v. Department of Public Welfare, 159 So.2d 515
(La.App. 1 Cir. 1963); Bonnette v. Louisiana State Penitentiary, Department of
Institutions, 148 So0.2d 92 (La.App. 1 Cir. 1962)

Article X, Section 12(A) i Standard of Review on Appeal

NOTE: La. Const. Art. X, Sec. 12 was amended effective October 15, 1982, to give
Referees decisional authority.

The standard of review for determining whether there was cause for disciplinary action
is whether the finding was arbitrary, capricious or an abuse of discretion. For a factual
finding, the standard is whether the finding was clearly wrong or manifestly erroneous.
For procedural issues and issues concerning the interpretation of laws or civil service
rules, the court has plenary power to review. Bannister v. Department of Streets, 95-
0404 (La. 1/16/96); 666 So.2d 647; Walters v. Department of Police of City of New
Orleans, 438 So.2d 577 (La. 1983) amended 454 So.2d 106 (La. 1984); Adikema v.
Department of Public Safety and Corrections, Office of Youth Development, 2006-1854
(La.App. 1 Cir. 9/14/07); 971 So.2d 1071; Foreman v. LSU Health Sciences Center,
2004-0651 (La.App. 1 Cir. 3/24/05); 907 So0.2d 103;Wopar a V. State Empl oy
Benefits Program, 2002-2641 (La.App. 1 Cir. 7/2/03); 859 So.2d 67; Marcantel v.
Department of Transportation and Development, 590 So.2d 1253 (La.App. 1 Cir. 1991);
Smith v. Department of Public Safety and Corrections, 500 So.2d 779 (La.App. 1 Cir.

34



1986); Department of Health and Human Resources v. Payton, 498 So.2d 181 (La.App.
1 Cir. 1986)

To reverse a factual finding made by a trier of fact, the appellate court must find from
the record that a reasonable factual basis does not exist for the finding of the trial court
and must determine from the record that the finding is clearly wrong. Stobart v. State,
Department of Transportation and Development, 617 So.2d 880 (La. 1993); Burst v.
Board of Commissioners, Port of New Orleans, 93-2069 (La.App. 1 Cir. 10/7/94); 646
So.2d 955

The standard of review for the Commission is the same as for district courts. The fact
findings of the trial court should not be disturbed in the absence of manifest error.
Walters v. Department of Police of City of New Orleans, 454 So.2d 106 (La. 1984);
Dunlap v. Louisiana State University Health Sciences Center, 2005-1605 (La.App. 1 Cir.
6/9/06); 938 So.2d 109; Marsellus v. Department of Public Safety and Corrections,
2004-0860 (La.App. 1 Cir. 9/23/05); 923 So.2d 656; Foreman v. LSU Health Sciences
Center, 2004-0651 (La.App. 1 Cir. 3/24/05); 907 So.2d 103; Usun v. LSU Health
Sciences Center Medical Center of Louisiana at New Orleans, 2002-0295 (La.App. 1
Cir. 2/14/03); 845 So.2d 491; Stewart v. Office of Student Financial Assistance, 1998-
2057 (La.App. 1 Cir. 11/5/99); 757 So.2d 17; Dent v. Department of Corrections, 413
S0.2d 920 (La.App. 1 Cir. 1982); Arnold v. New Orleans Police Department, 383 So.2d
810 (La.App. 4 Cir. 1980); Herbert v. Department of Police, 362 So.2d 1190 (La.App. 4
Cir. 1978); Armant v. Housing Authority of New Orleans, 351 So.2d 1262 (La.App. 1 Cir.
1977)

When evaluating the Commi ssionbés determinatio
taken by the appointing authority is based on legal cause and commensurate with the
offense, the reviewing court should not modify or reverse the Commission order unless
it is arbitrary, capricious, or characterized by an abuse of discretion. Walters v.
Department of Police of City of New Orleans, 454 So.2d 106 (La. 1984); Norbert v. LSU
Health Sciences Center, University Medical Center, 2007-0161 (La.App. 1 Cir. 11/2/07);
__S0.2d ___; Foreman v. LSU Health Sciences Center, 2004-0651 (La.App. 1 Cir.
3/24/05); 907 So.2d 103; Usun v. LSU Health Sciences Center Medical Center of
Louisiana at New Orleans, 2002-0295 (La.App. 1 Cir. 2/14/03); 845 So.2d 491; McGee
v. Department of Transportation and Development, 1999-2628 (La.App. 1 Cir.
12/22/00); 774 So.2d 1280; Sterling v. Department of Public Safety and Corrections, 97-
1960 and 97-1961 (La.App. 1 Cir. 9/25/98); 723 So.2d 448; Fisher v. Department of
Health and Human Resources, 517 So.2d 318 (La.App. 1 Cir. 1987); Brumfield v.
Department of Transportation and Development, 498 So.2d 153 (La.App. 1 Cir. 1986);
Department of Corrections v. Morgan, 440 So.2d 785 (La.App. 1 Cir. 1983)

AArbitraryo implies a disregard of evidence o
Acapriciouso when there is no substuaontisi al ev
contrary to substantiated competent evidence. Norbert v. LSU Health Sciences Center,
University Medical Center, 2007-0161 (La.App. 1 Cir. 11/2/07); _ So.2d ___; Usun v.
LSU Health Sciences Center Medical Center of Louisiana at New Orleans, 2002-0295
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(La.App. 1 Cir. 2/14/03); 845 So.2d 491; Sterling v. Department of Public Safety and
Corrections, 97-1960 (La.App. 1 Cir. 9/25/98); 723 So.2d 448; Blackwell v. Sumrall,
1997-0084 (La.App. 1 Cir. 2/20/98); 708 So.2d 1147; Khosravanipour v. Department of
Transportation and Development, 93-2041, 93-2042, 93-2043, 93-2044, and 93-2045
(La.App. 1 Cir. 10/7/94); 644 So.2d 823

Where a Referee hears the testimony and decides the appeal, the standard of review is
the same as for the district court. Factual findings will only be reversed if manifestly
erroneous or clearly wrong. Norbert v. LSU Health Sciences Center, University Medical
Center, 2007-0161 (La.App. 1 Cir. 11/2/07); ___ So.2d ___; Claverie v. L.S.U. Medical
Center in New Orleans, 553 So.2d 482 (La.App. 1 Cir. 1989); Juneau v. Louisiana
Board of Elementary and Secondary Education, 506 So.2d 756 (La.App. 1 Cir. 1987);
Howard v. Housing Authority of New Orleans, 457 So.2d 834 (La.App. 1 Cir. 1984)

When the issue is a procedural one involving a determination of the sufficiency of an
allegation rather than a factual finding, the deferential standard of review afforded to
factual findings is inapplicable to a review of the Commission's decision for legal error.
Adikema v. Department of Public Safety and Corrections, Office of Youth Development,
2006-1854 (La.App. 1 Cir. 9/14/07); 971 So.2d 1071; Shortess v. Department of Public
Safety & Corrections, 2006-2313 (La.App. 1 Cir. 9/14/07); 971 So.2d 1051; King v. LSU
Health Sciences Center, 2003-1138 (La.App. 1 Cir. 4/2/04); 878 So.2d 544; Department
of Public Safety and Corrections v. Savoie, 569 So.2d 139 (La.App. 1 Cir. 1996);
Marcantel v. Department of Transportation and Development, 590 So.2d 1253 (La.App.
1 Cir. 1991)

The standard of review for credibility determinations is manifest error. Hammork v.
Department of Health and Hospitals, 2006-0951 (La.App. 1 Cir. 3/23/07); NDFP

Findings of fact by the Commission are accorded much weight and will only be
overturned for manifest error. Dunlap v. Louisiana State University Health Sciences
Center, 2005-1605 (La.App. 1 Cir. 6/9/06); 938 So.2d 109; Allen v. DHHR, Ruston State
School, 426 So.2d 234 (La.App. 1 Cir. 1983); Williams v. Housing Authority of New
Orleans, 425 So.2d 1310 (La.App. 1 Cir. 1983); Department of Culture, Recreation and
Tourism v. Peak, 423 So.2d 718 (La.App. 1 Cir. 1982)

|t i's not the Court of Appeal s job to
calls. Its function is to determine whether a reasonable factual basis exists in the record
to support the Refereebs determination
occurred as detailed by the appointing authority. Brown v. Department of Health &
Hospitals, 2004-2348 (La.App. 1 Cir. 11/4/05); 917 So.2d 522

In civil service appeals, the Commission stands in the position of a district court.
Foreman v. LSU Health Sciences Center, 2004-0651 (La.App. 1 Cir. 3/24/05); 907
So0.2d 103; Carleton v. Department of State Civil Service, 430 So.2d 670 (La.App. 1 Cir.
1982); Division of Administration v. Powers, 423 So.2d 51 (La.App. 1 Cir. 1982); Herbert
v. Department of Police, 362 So.2d 1190 (La.App. 4 Cir. 1978); Cilano v. Department of

36

rewei

t hat



Employment Security, 356 So.2d 458 (La.App. 1 Cir. 1977); Dore v. LHHRA, Division of
Family Services, 344 So.2d 418 (La.App. 1 Cir. 1977); Michel v. Department of Public
Safety, 341 So.2d 1161 (La.App. 1 Cir. 1977)

Where there are two permissible views of the
them cannot be manifestly erroneous or clearly wrong. Foreman v. LSU Health
Sciences Center, 2004-0651 (La.App. 1 Cir. 3/24/05); 907 So.2d 103; Department of

Social Services v. Schneeweiss, 588 So.2d 1185 (La.App. 1 Cir. 1991)

Even though an appellate court may feel its own evaluations and inferences are more
reasonabl e than the fact finderos, reasonabl
inferences of fact should not be disturbed upon review where conflict exists in the
testimony. Wopara v. State Empl oyee 2002-ZodlolapgppBle nef i t
Cir. 7/2/03); 859 So.2d 67

The Court of Appeal must decide the case based on the law existing at the time of its
decision. Walther v. Department of State Civil Service, 98-2485 (La.App. 1 Cir.
12/28/99); 747 So.2d 790; Maurello v. Department of Health and Human Resources,
510 So.2d 458 (La.App. 1 Cir 1987); Murray v. Department of Revenue and Taxation,
504 So.2d 561 (La.App. 1 Cir. 1986)

Il n reviewing the Commissionbs iIimposition of
same standard of review applies as when the Commission hears a case in which the

agency imposed the disciplinary action 1 i.e., to determine whether the action is based

on legal cause and the punishment is commensurate with the infraction. The court

should not modify the Commi ssi onés order unl ess it i s
characterized by an abuse of discretion. Blackwell v. Sumrall, 1997-0084 (La.App. 1 Cir.

2/20/98); 708 So.2d 1147

The standard of review is not that imposed by LSA-R.S. 49:964(G)6 of the
Administrative Procedure Act. Ward v. Department of Public Safety and Corrections, 97-
1110 (La.App. 1 Cir. 9/18/98); 718 So0.2d 1042 overruling Blackwell v. Sumrall, 1997-
0084 (La.App. 1 Cir. 2/20/98); 708 So0.2d 1147 and Howard v. Housing Authority of New
Orleans, 457 So.2d 834 (La.App. 1 Cir. 1984)

The Court of Appeal is required to independently review the record to determine if the
conclusion was arbitrary, capricious or manifestly wrong. Housing Authority of the City
of Morgan City v. Gibson, 598 So.2d 545 (La.App. 1 Cir. 1992)

The standard of review by the Court of Appeal in discrimination cases is the same as for
disciplinary cases. The standard of review for a Referee's decision after Referees were
empowered to decide appeals [October 15, 1982] is the same as the standard of review
for decisions of the Commission. Marcantel v. Department of Transportation and
Development, 590 So.2d 1253 (La.App. 1 Cir. 1991); Department of Health and Human
Resources v. Payton, 498 So.2d 181 (La.App. 1 Cir. 1986)
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The standard for reviewing findings of fact when a Referee heard and decided the
appeal is manifest error. The role of the appellate court is not to substitute its judgment
for the trier of fact, but to reverse only if it finds that the judgment is clearly wrong.
Claverie v. L.S.U. Medical Center in New Orleans, 553 So.2d 482 (La.App. 1 Cir. 1989);
Louisiana State University Medical Center, Shreveport v. Dickey, 448 So.2d 214
(La.App. 1 Cir. 1984)

When testimony is in conflict, reasonable evaluations of credibility and findings of fact
found by the trier of fact should not be disturbed on appeal. Fields v. State of Louisiana,
Department of Corrections, 498 So.2d 174 (La.App. 1 Cir. 1986); Dundy v. Louisiana
State University in Baton Rouge, 394 So.2d 650 (La.App. 1 Cir. 1980)

Where the key issue is credibility, even more deference is given to the trier of fact,

because the trier of fact can observe first hand the demeanor and character of the
witnesses. Sample v. Department of Corrections, 434 So.2d 1211 (La.App. 1 Cir. 1983)

38



CHAPTER 3

CIVIL SERVICE RULES: CHAPTERS 17 11

Chapter 11 Definitions
Rule 1.1 7 Abandonment of Position
Rule 1.11 7 Demotion
Rule 1.14.1 7 Discrimination
Rule 1.39.2 17 State Service for Layoff Purposes

Chapter 2 1 Powers of the Commission
Rule 2.6 T Quorum and Voting
Rule 2.9 7 Powers of the Commission, Specific Cases
Rule 2.11 7 Contempt

Chapter 4 1 Persons and Agencies Governed by the Rules
Rule 4.1 7 Classified and Unclassified Positions

Chapter 51 Classification Plan
Rule 5.2 7 Allocation of Positions; Assignment of Duties
Rule 5.3 7 Review of Classifications
Rule 5.3 7 Reallocation Downward

Chapter 6 1 Pay in General
Rule 6.3(b) T Implementation of a Pay Plan
Rule 6.3.1 7 Other Compensation
Rule 6.7 i Pay on Promotion
Rule 6.147 Merit Increases
Rule 6.157 Red Circle Rates
Rule 6.28 1 On-Call Pay
Rule 6.29 7 Corrective Pay Actions

Chapter 7 1 Examinations
Rule 7.1 7 Examinations
Rule 7.4 7 Minimum Qualifications

Chapter 81 Appointment in General
Rule 8.10 7 Restricted Appointment
Rule 8.11 7 Provisional Appointment
Rule 8.14 7 Job Appointment
Rule 8.15 7 Transfer
Rule 8.16(a) 1 Reassignment
Rule 8.16(b) i Change in Work Hours
Rule 8.16(c) i Change in Duty Station
Rule 8.16(d) i Detail to Special Duty

Page

41
41
41
42

42
42
43

43

44
45
45

46
46
47
47
47
48
48
48

48
49

49
50
50
50
50
50
51
51
52

39



Rule 8.20 1 Promotion

Chapter 91 Probationary Period
Rule 9.1 7 Probationary Period
Rule 9.2 17 Attainment of Permanent Status

Chapter 10 1 Performance Planning and Review

Chapter 111 Hours of Work and Leave
Rule 11.1 7 Hours of Work
Rule 11.9 7 Enforced Annual Leave
Rule 11.10 7 Payment of Annual Leave upon Separation
Rule 11.13 7 Use of Sick Leave
Rule 11.13.1 7 Enforced Sick Leave
Rule 11.14 7 Certificate Required when Sick Leave Taken
Rule 11.21 7 Workmen's Compensation Payments
Rule 11.23 7 Civil, Emergency, and Special Leave
Rule 11.27 7 Leave without Pay

Page

52

53
54

56

57
58
58
59
60
60
61
61
61

40



Rule 1.1 7 Abandonment of Position

If an employee does not return to work on the first working day after his leave without
pay has expired, the employee has abandoned his job. The fact that the absence was
involuntary due to physical disability is immaterial. Hill v. Department of Health and
Human Resources, 457 So.2d 781 (La.App. 1 Cir. 1984)

An employee cannot be charged with abandonment of position when the absence from
duty is involuntary. (The employee was incarcerated.) Brown v. L.H.H.R.A., Lake
Charles Mental Health Center, 346 So.2d 758 (La.App. 1 Cir. 1977)

Rule 1.11 7 Demotion

Unless an employee alleges that a reclassification resulted in a lower minimum rate of
pay, he cannot contend that he was demoted and cannot prevail in his appeal to the
Commission on that basis. Frazier v. Department of State Civil Service, 449 So.2d 95
(La.App. 1 Cir. 1984) NOTE: When this case was decided, range minimums
determined whether an action was a demotion. Since 8/6/03, range maximums
have been used.

Where the appointing authority learned about irregularities in the promotional process
and stopped the promotions before they had been approved by anyone with appointing
authority, the employees were not promoted. As such, the transaction which returned
them to the duties of Police Officer 2 was not a demotion. However, even if the
employees had been promoted, the demotion that results from the recision of a
promotion is not a disciplinary action. Therefore, cause is not required and Chapter 12
does not apply. Skelly v. Board of Commissioners, Port of New Orleans, CSC Docket
Nos. 12902 and 12907; 1/21/99 [CSC decision]

Rule 1.14.17 Discrimination

NOTE: Al t hough Adi scedmiarsatiinocnlou dii sn g drgefiainry ot h
f act dhe, Gommission does not have jurisdiction over non-merit factor
discrimination claims other than those associated with a removal or disciplinary

action. Louisiana Department of Agriculture and Forestry v. Sumrall, 1998-1587

(La. 3/2/99); 728 So.2d 1254

Retaliation as a result of a successful civil service appeal can be a form of non-merit
factor discrimination. Fisher v. Department of Social Services, 600 So.2d 1368 (La.App.
1 Cir. 1992); see also Noya v. Department of Fire, 609 So.2d 827 (La. 1992)

Reprisal for demanding a departmental investigation can be a form of non-merit factor

discrimination. Department of Transportation and Development v. Gabour, 468 So.2d
1301 (La.App. 1 Cir. 1985)
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Personal animosity is a type of non-merit factor discrimination. Golphin v Division of
Administration, 314 So0.2d 498 (La.App. 1 Cir. 1975)

Rule 1.39.21 State Service for Layoff Purposes

When a settlement reinstates an employee without back pay, without past merit
increases, and without earning leave between the termination and the reinstatement,
the employee is in leave without pay status. This period of time does not count as state
service for layoff purposes. Maradiaga v. University of New Orleans, 546 So.2d 579
(La.App. 1 Cir. 1989)

Rule 2.6 T Quorum and Voting [See also La. Const. Art. X, Sec. 3.]

Decisions must be signed by a quorum of the members of the Commission who are in
office on the date the decision is rendered. Johnson v. Louisiana State University, 418
So.2d 667 (La.App. 1 Cir. 1982)

If four members of the seven-member Commission are present and the decision is three
to one, the decision is valid. Toms v. Louisiana Health and Human Resources
Administration, 349 So.2d 941 (La.App. 1 Cir. 1977)

If three members of the five-member Commission are present and the decision is two to
one, the decision is valid. Alonzo v. Louisiana Department of Highways, 268 So.2d 52
(La.App. 1 Cir. 1972) NOTE: Before 1974, the Commission had five members. See
La. Const. 1921, Art. X1V, Sec. 15(C).

Rule 2.6(c)(1), which states that when the decision is tied a transcript may be sent to
the absent Commissioner for his decision is constitutional. Bryan v. Department of
Corrections, 374 So.2d 155 (La.App. 1 Cir. 1979)

For decisions by successors in office, see LSA-R.S. 13:4209.

Rule 2.97 Powers of the Commission, Specific Cases

Rule 2.9(f) does not create a separate right of appeal, but rather is merely a declaration
of the general powers of the Commission. Latona v. Department of State Civil Service,
492 So0.2d 27 (La.App. 1 Cir. 1986)

The Commission can order employees reinstated under such conditions as it deems

appropriate. Westrope v. Department of Health and Human Resources, 489 So.2d
1024 (La.App. 1 Cir. 1986)
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Rule 2.11 17 Contempt

Failure of an agency to timely comply with a reinstatement and back pay order may
support a contempt proceeding. James v. LSU Health Sciences Center, 2001-1853
(La.App. 1 Cir. 11/8/02); 834 So.2d 470

Appel | ant 0 sappdam at lanyr od thet three hearings, despite having been
subpoenaed for two, was an act of contempt. Under the civil service rules, great
discretion is accorded to the Commission and its Referees in determining an
appropriate sanction for an act of contempt. However, it was an abuse of discretion for
the Referee or the Commission to refuse to impose a sanction on a litigant who
flagrantly and willfully, without justification, violates a subpoena issued by the Referee.
At a minimum, the appeal should have been dismissed. Cheaton v. Louisiana Public
Service Commission, 94-1358 and 94-1359 (La.App. 1 Cir. 12/15/95); 690 So.2d 46

|t i's the appellantés conduct in failing to
t he Refereeds f ocus rihe watdan faat mi contempgt ofwitee t h e
proceedings, rather than whether his testimony would have been taken on the days he

was absent. Cheaton v. Louisiana Public Service Commission, 94-1358 and 94-1359

(La.App. 1 Cir. 12/15/95); 690 So.2d 46

The Commission cannot punish, by contempt or otherwise, an unclassified employee. In
re Investigation of Lauricella, 546 So.2d 207 (La.App. 1 Cir. 1989)

The employee failed to comply with a subpoena that he admits he received. His conduct
was willful, because it was without reasonable excuse. Loosing track of the days
(essentially, the same thing as forgetting) is not an acceptable reason for failing to
comply with a subpoena. In a previous case, we ordered forty-five day suspensions for
employees who defiantly refused to appear. See Investigation of Moreau and Gathe,
CSC Docket No. 4463; 10/15/84 [CSC decision]. Here, the employee testified that he
intended to appear. Giving him the benefit of the doubt, his conduct, albeit willful, was
not defiant. In Re: Contempt Charges against Thomas, CSC Docket No. 15367; 5/13/04
[CSC decision] 15-day suspension

Rule 4.1 71 Classified and Unclassified Positions [See also La. Const. Art. X, Sec. 2.]

Rank and file employees of the Division of Administration are classified employees.
Smith v. Division of Administration, 362 So.2d 1101 (La. 1978)

The legislature cannot by resolution or statute exempt positions from the classified
service. State Licensing Board of Contractors v. State Civil Service Commission, 110
So.2d 847 (La.App. 1 Cir. 1959), affirmed 240 La. 331, 123 So.2d 76 (1960) BUT SEE:
Slowinski v. England Economic and Industrial Development District, 2002-0189
(La. 10/15/02); 828 So.2d 520, regarding how the legislature can exempt a
governmental entity from civil service coverage.
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Employees of housing authorities (except board members, the executive director, and
one other employee) are classified state employees. Department of State Civil Service
v. Housing Authority of East Baton Rouge, 95-1959 (La.App. 1 Cir. 5/10/96); 673 So.2d
726; see also LSA-R.S. 40:956(6).

An associate county agent employed by the Louisiana Cooperative Extension Service,
Center for Agricultural Services and Rural Development of LSU is a teacher and
therefore unclassified. Wilkinson v. Louisiana State University, 316 So.2d 482 (La.App.
1 Cir. 1975)

Employees of voting machine custodians are classified employees. Cain v. Fowler, 158
So.2d 631 (La.App. 1 Cir. 1963)

Rule 5.2 7 Allocation of Positions; Assignment of Duties

Work assignments cannot be handed out on a discriminatory basis. Dore v. Louisiana
Health and Human Resources Administration, 361 So.2d 229 (La.App. 1 Cir. 1978)

An employer may not manipulate assignments so as to fabricate cause for dismissal
when no reason for dismissal otherwise exists. Johnson v. State Department of
Institutions, 198 So.2d 159 (La.App. 1 Cir. 1967)

An employee can be adversely affected if his position is under-allocated. Therefore, he
has a right of appeal under Rule 13.10(c), if the alleged facts support a conclusion that
DSCS violated Rule 5.2(b) as to his allocation. To support a conclusion that Rule 5.2(b)
has been violated, the employee must allege facts that show that the same work is
allocated to different jobs. Distefano v. Department of State Civil Service, CSC Docket
No. 15683; 11/3/05 [CSC decision]

An agency may change an employeeds duti
employee is not entitled to any particular duties, but rather to duties that, in the
aggregate, suppor acationhQr, if henerhamingedatiéssdo ot support

the employeeds allocation, there must be

Diel v. Office of Group Benefits, CSC Docket No. 15070; 10/22/03 [CSC decision]

a

€

To establish a right to appeal the Dir ect or 6s al |l ocation deci si ol

allege facts supporting a conclusion that the Director violated Rule 5.2(b) or (d). Rule
5.2(b) is violated when the classification plan has not been uniformly applied - i.e., when
the same work is allocated to different jobs. Rule 5.2(d) is violated when an allocation is
based on something other than the position description. Simpson v. Department of
Social Services and Department of State Civil Service, CSC Docket No. 13196; 6/15/01
[CSC decision]

An appointing authority® broad discretion to assign duties has the following limits: 1) the

appointing authority may not reduce an employee& duties to the extent that the
remaining duties no longer support the employee® allocation unless a bona fide state
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interest is served thereby and 2) the appointing authority may not strip an employee of
his functions when such action is motivated by prohibited discrimination. Westmoreland
v. Department of Health and Hospitals, CSC Docket No. 12952; 10/14/99 [CSC
decision]

An agency is free to change duty assignments so long as the remaining duties support
the employee's allocation and the change in duties is not motivated by a prohibited
factor. Barlow v. Department of Health and Hospitals, CSC Docket No. 11770; 8/12/98
[CSC decision]

Rule 5.3 1 Review of Classifications

The denial of a reallocation is not a disciplinary action. London v. Department of State
Civil Service, 1999-0755 (La.App. 1 Cir. 5/22/00); 798 So.2d 123; Sterne v. Department
of State Civil Service, 1998-0525 (La.App. 1 Cir. 4/1/99); 731 So.2d 505

Truthful position descriptions are essential to the allocation process. Blackwell v.
Sumrall, 1997-0084 (La.App. 1 Cir. 2/20/98); 708 So.2d 1147

Where Civil Service r eal | ocat ed pbsitien ineemg lara ythe edos was
detected and corrected before the change was implemented, the employee gained no
vested right to the perpetuation of a mistake. The retroactive detail gave the employee
all he was entitled to as a result of the mistake. Bartholomew v. LSU Health Sciences
Center, Health Care Services Division, Medical Center of Louisiana at New Orleans,
CSC Docket No. 13397; 12/23/02 [CSC decision]

Rule 5.2(a) authorizes the Director of DSCS to allocate and reallocate positions. Rule
5.2(d) requires allocation decisions to be based on those duties being actually certified
as true by the appointing authority as stated on the official position description form.
DSCS& policy is to make upward reallocations effective the date DSCS receives a
complete official position description form that supports the upward allocation. We have
specifically approved this policy as a reasonable method of implementing Rule 5.2.
Taylor v. Department of State Civil Service and Department of Health and Hospitals,
CSC Docket No. 11931; 2/1/9/98 [CSC decision]

When an allocation mistake is discovered and there is no change in the job
specifications, or the allocation criteria, or the duties of the position, the employee is not
entitted to a red circle rate when his or her allocation is corrected. Morgan V.
Department of Public Safety and Corrections and Department of State Civil Service,
CSC Docket No. 11851; 6/12/97 [CSC decision]

Rule 5.37 Reallocation Downward[ A Real | ocati onlo32ldef i ned

A reallocation downward is not a disciplinary action; an employee who is reallocated is
not entitled to a pre-reallocation notice or hearing. Bell v. Department of Health and
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Human Resources, 472 So.2d 235 (La.App. 1 Cir. 1985), affirmed 483 So.2d 945 (La.
1986) overruling Perkins v. Director of Personnel, 220 So.2d 253 (La.App. 1 Cir. 1969)

A classified employee's position may not be changed or abolished without due process
of law. Bell v. Department of Health and Human Resources, 472 So.2d 235 (La.App. 1
Cir. 1985), affirmed 483 So0.2d 945 (La. 1986)

There is no requirement that there be cause for reallocation downward. Bell v.
Department of Health and Human Resources, 472 So.2d 235 (La.App. 1 Cir. 1985),
affirmed 483 So0.2d 945 (La. 1986)

Reallocations of positions in the civil service classification plan are not disciplinary
actions. Reallocations are based on an analysis of inherent duties, not competency.
Thus, notice required for disciplinary actions is not required, nor is notice of appeal
rights. Sterne v. Department of State Civil Service, 1998-0525 (La.App. 1 Cir. 4/1/99);
731 So0.2d 505

Chapter 67 Payin General[ iCompensationo defined in Rule

An empl oyeebs pay i s est aibillsensch milds. AnyemplOyea pt er €
does not acquire a right to pay that does not comply with the requirements of Chapter 6.

Leger v. Louisiana State University Agricultural Center, 607 So.2d 744 (La.App. 1 Cir.

1992)

Bockrath [below] stands only for the proposition that overpayments cannot be withheld
from an empl ock withdus a lggal Wemarel through the judicial system.
Bockrath does not hold that an employer is not entitled to demand money, wrongfully
acquired, from an employee. Housing Authority of the City of Morgan City v. Gibson,
598 So.2d 545 (La.App. 1 Cir. 1992)

Wh e n an empl oyeeos pay i s erroneously <calcu
reduced. Bockrath v. Department of Health and Human Resources, 506 So.2d 766
(La.App. 1 Cir. 1987)

An agencyoOs decniusei oann teompd iosyceoenddsiot p dissipinatym pay
reduction in pay; the rules governing disciplinary actions are inapplicable. Samuels v.
Department of Public Safety and Corrections, WCI, CSC Docket No. 12470; 3/12/98

[CSC decision]

Rule 6.3(b) T Implementation of a Pay Plan
Former Rule 6.28(c) [also former Rule 6.12(e)] is unconstitutional if different agencies

implement a pay plan in different degrees. Thoreson v. Department of State Civil
Service, 433 So0.2d 184 (La.App. 1 Cir. 1983)
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Rule 6.3.117 Other Compensation

For an employee to receive pay that exceeds the amount set forth in the pay plan, the
compensation must be in accordance with the civil service rules or must be approved by
the Commission. Otherwise, the employee has no right to the compensation (in this
case, a house and utilities allotment). Leger v. Louisiana State University, 601 So.2d 20
(La.App. 1 Cir. 1992)

Rule 6.7 1 Pay on Promotion

An appointment from a department preferred re-employment list is not a promotion.
Therefore, the employee is not entitled to promotional pay. Mobley v. Department of
Social Services, 594 So.2d 914 (La.App. 1 Cir. 1991) NOTE: While this case was
pending at the Court of Appeal, the Commission adopted Rule 6.5.1 on 1/10/90
(on an emergency basis) and on 2/7/90 (on a regular basis) to clarify pay on
appointment from a department preferred re-employment list.

The fact that two other employees received promotional pay upon appointment from a
department preferred re-employment list did not entitle this employee to pay that the
Commission later determined was in error. Mobley v. Department of Social Services,
594 So0.2d 914 (La.App. 1 Cir. 1991)

Rule 6.14 1 Merit Increases [defined in Rule 1.20.002]

It is not double jeopardy when an employee is disciplined and denied a merit increase
for the same offense because the denial of a merit increase is not a disciplinary action.
Malone v. Department of Corrections, 468 So.2d 839 (La.App. 1 Cir. 1985)

Giving all employees merit increases because all employees are underpaid violates the
purpose of the merit system. Stiles v. Department of Public Safety, 361 So.2d 267
(La.App. 1 Cir. 1978)

The purpose of step increases is to reward satisfactory performance; the denial of a

step increase is not a disciplinary action. Smith v. LSU Medical Center, 365 So.2d 599

(La.App. 1 Cir. 1978); Rodgers v. Department of Public Welfare, 250 So.2d 163

(La.App. 1 Cir. 1971) NOTE: Before 5/5/87, each pay range had a minimum, a

maxi mum and a number of fixed steps in betw
increases.

Where employee proved that, while he was terminated, all other employees received

step increases, employee was entitled to a step increase as part of reinstatement. Hays
v. Louisianan Wild Life and Fisheries Commission, 165 So.2d 556 (La.App. 1 Cir. 1964)
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Rule 6.15717 Red Circle Rates [defined in Rule 1.33.01]

When an employee is demoted in lieu of layoff, Rule 6.15 only applies if something
other than a budget cut requires the layoff. (For example, this rule would apply if an
agency that was not faced with a budget cut elected to reorganize for programmatic
reasons.) Rule 6.15(f) is an all-or-nothing rule. Either the layoff is budgetary, in which
case no empl oyeeods poathe layodf is nop-budgetarg in which catee d
every empl oyeeds p aGarbavabepaknentofeddalthcandrHodpitald,
Office of Public Health; CSC Docket No. 14180; 10/11/02 [CSC decision]

When an allocation mistake is discovered and there is no change in the job
specifications, or the allocation criteria, or the duties of the position, the employee is not
entitted to a red circle rate when his or her allocation is corrected. Morgan v.
Department of Public Safety and Corrections and Department of State Civil Service,
CSC Docket No. 11851; 6/12/97 [CSC decision]

Rule 6.28 1 On-Call Pay

Absent consideration of appellantdés political
appellant would have been violated had his appointing authority removed him from on-

call status at any time. Therefore, an employee who is suspended pending investigation

is not entitled to the on-call pay he would have received. Juneau v. LSU Health

Sciences Center, W. O. Moss Regional Medical Center, CSC Docket No. 14980;

12/10/03 [CSC decision on application for a review]

Rule 6.29 1 Corrective Pay Actions

Bockrath [below] stands only for the proposition that overpayments cannot be withheld

from an employeebs paycheck without a | egal
Bockrath does not hold that an employer is not entitled to demand money, wrongfully

acquired, from an employee. Housing Authority of the City of Morgan City v. Gibson,

598 So0.2d 545 (La.App. 1 Cir. 1992)

Wh e n an employeeos pay i s erroneously <calcu

reduced. Bockrath v. Department of Health and Human Resources, 506 So.2d 766
(La.App. 1 Cir. 1987)

Due process does not require a hearing before pay incorrectly calculated is reduced.
The appeal process adequately s aBoakrgthh ar.r d s t
Department of Health and Human Resources, 506 So.2d 766 (La.App. 1 Cir. 1987)

Rule 7.1 7 Examinations

The passing score set by civil service is not arbitrary unless it is unreasonable and
without reference to relevant questions and, absent arbitrariness or discrimination, the
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courts should not intrude into civil service examinations. Graffeo v. City of New Orleans,
351 So.2d 1311 (La.App. 4 Cir. 1977)

Rule 7.4 7 Minimum Qualifications

An a g e trann@ requirements are not unauthorized minimum qualifications for the
job. In its classification plan, the Commission has established the minimum
gualifications for every job in the classified service. The operative word is "minimum.”
Thus, any person who possesses the minimum qualifications may apply for the job.
However, mere possession of the minimum qualifications does not guarantee that the
applicant will be selected or even considered for the job. The state is better served
when the applicant pool contains (and the agency selects) a more-than-minimally
gualified applicant. Therefore, in making its selection from among the applicants civil
service has certified as eligible, an agency is free to use selection criteria that exceed
the minimum qualifications set forth in the classification plan, including completion of
specified training. Allwell v. Department of Transportation and Development, CSC
Docket Nos. 10763 and 10788; 11/29/95 [CSC decision]

Section 7 of the Civil Service Article requires DSCS to certify applicants for appointment
and promotion under a general system based upon merit, efficiency, fithess, and length
of service. Subject to certain exceptions, Rule 7.4(a) requires an appointee to meet the
minimum qualifications for the job. However, neither the Civil Service Article nor any
civil service rule defines levels of experience. Likewise, neither the Article nor any rule
dictates under what circumstances an applicant will be credited with experience.
Instead, Rule 3.1(e) authorizes DSCS to establish procedures for doing business.
DSCS has done so. It has defined levels of work. It has also established and published
procedures for determining if an applicant has the required level of experience. The
procedures recognize the realities of the workplace. Generally, employees perform
duties within the scope of their jobs, in which case job title is an accurate indicator of the
level of experience. However, some applicants have never worked for the state and
sometimes, state employees are assigned higher-level work. In both of these cases, job
title is not an accurate indicator of the levelof e x per i ence gai ned.
allows an applicant in the latter situation to get credit for experience actually gained.
Giving an applicant credit for experience actually gained does not violate either Section
7 of the Article or Rule 7.4. Whitehead v. Department of Wildlife and Fisheries, CSC
Docket No. 15607; 9/2/05 [CSC decision]

Chapter 817 Appointment in General [defined in Rule 1.5]

An appointment is made upon the designation of the employee to a certain office and
his acceptance thereof. In re Bienvenu, 155 So.2d 225 (La.App. 1 Cir. 1963), appeal
after remand 158 So.2d 213 (La.App. 1 Cir. 1963)

The former Civil Service Amendment and the current Civil Service Article were

embedded in our state Constitution to create a career state workforce that is free from
political interference 7 a career workforce comprised of employees who are selected
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based on their merit, efficiency, fitness and length of service and not upon how much
political support they can muster. It is as inappropriate for classified employees to solicit
political help in their attempts to secure appointments and promotions in the classified
service as it is for elected officials to involve themselves in the selection process.
Holliday v. Department of Social Services, CSC Docket No. 10302; 7/5/94 [CSC
decision]

Rule 8.10 7 Restricted Appointment [defined in Rule 1.38.1]

Even if a restricted appointment that extends beyond the permitted three-month period
converts to a probationary appointment [which it does not], the employee was separated
before she could possibly have become permanent. (The employeed srestricted
appointment was to have ended on August 28, 1990; she remained employed through
December 11, 1990.) Rollins v. Housing Authority of New Orleans, 93-1810 (La.App. 1
Cir. 10/7/94); 644 So.2d 837

Rule 8.11 71 Provisional Appointment [defined in Rule 1.29]

A provisional employee is not a permanent employee. Owen v. New Orleans City Civil
Service Commission, 371 So.2d 364 (La.App. 4 Cir. 1979)

Rule 8.14 1 Job Appointment [defined in Rule 1.18]

Although employee had been employed for nearly three years (on six job appointments
and a brief probationary appointment), he could not, based on years of employment,
acquire permanent status. Pope v. New Orleans City Park, 95-1634 (La.App. 1 Cir.
4/4/96); 672 So.2d 388

A person who served for more than two years continuously in the same position must
be considered a probationary employee and an employee who completes a six-month
probationary period is entitled to permanent status. (The employee served on three
successive job appointments.) Finley v. Department of Corrections, 351 So.2d 811
(La.App. 1 Cir. 1977) NOTE: Rule 9.2 was amended effective 7/2/86, to eliminate
acquisition of permanent status by default, rendering this case obsolete.

Rule 8.1571 Transfer [defined in Rule 1.41]

A probationary employee can transfer to another agency, but only a permanent
employee can be transferred with a promotion. Robinson v. Natchitoches Parish
Housing Authority, 554 So.2d 1384 (La.App. 1 Cir. 1989)

Rule 8.16(a) i Reassignment [defined in Rule 1.33]

An employee who alleges facts supporting the conclusion that a detail to special

duty/reassignment was a disciplinary action has a right of appeal. King v. LSU Health
Sciences Center, 2003-1138 (La.App. 1 Cir. 4/2/04); 878 So0.2d 544
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To determine whether a reassignment to special duty is a disciplinary reassignment, the
focus is the reason for the action. Adams v. Department of Health and Hospitals, 1997-
0750 (La.App. 1 Cir. 4/8/98); 710 So.2d 1176

Rule 8.16(b) 1 Change in Work Hours

An appointing authority cannot use Rule 8.16(b) to avoid compliance with an order of
the Commission specifically reinstating an employee to a particular shift. Department of
Health and Human Resources v. Toups, 451 So0.2d 1126 (La.App. 1 Cir. 1984)

Rule 8.16(c) i Change in Duty Station

A change in duty station may only be directed by an appointing authority. Lane v.
Department of Public Safety and Corrections, 2000-2010 (La.App. 1 Cir. 2/15/02); 808
So0.2d 811

An employee's duty station may not be changed on the basis of discrimination.
Department of Transportation and Development v. Gabour, 468 So.2d 1301 (La.App. 1
Cir. 1985)

Rule 8.16(c) has a reasonable basis because it prevents appointing authorities from
gerrymandering certificates of eligibles by hiring in one area and then immediately
transferring the employee to an area where he could not have been reached on a
certificate. Carbonell v. Department of Health and Human Resources, 444 So.2d 151
(La.App. 1 Cir. 1983)

Rule 8.16(c) does not violate equal protection. Carbonell v. Department of Health and
Human Resources, 444 So.2d 151 (La.App. 1 Cir. 1983)

There is no right to appeal a change in duty station. Bayhi v. Department of Health and
Human Resources, 408 So.2d 395 (La.App. 1 Cir. 1981); Hunsinger v. Louisiana
Department of Highways, 271 So.2d 692 (La.App. 1 Cir. 1972); Villemarette v.
Department of Public Safety, 129 So.2d 835 (La.App. 1 Cir. 1961)

An empl oyeeds applicat i omtractpreventmgripelagegcsniecomt i s
changing the empl oBaght o Departmeny of BdalthtandoHuman
Resources, 408 So.2d 395 (La.App. 1 Cir. 1981)

A change of duty station is not a demotion 7 even if it is in a less desirable area, is
farther from home, and has longer hours as long as there is no change in the
empl oyeeds cl as s i Bayht &t Departmend 1of Hpatthy and Human
Resources, 408 So.2d 395 (La.App. 1 Cir. 1981)

The Commission cannot grant hearings simply to allow an employee to complain about
the tactless manner in which a transfer was handled. Bayhi v. Department of Health and
Human Resources, 408 So.2d 395 (La.App. 1 Cir. 1981)
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There is no requirement that an employee be given written reasons for a change in duty
station. Hunsinger v. Louisiana Department of Highways, 271 So.2d 692 (La.App. 1 Cir.
1972)

Employee failed to show that his change in duty station was the result of political or
union activities or an attempt to force him to resign. Hunsinger v. Louisiana Department
of Highways, 271 So.2d 692 (La.App. 1 Cir. 1972)

Rule 8.16(d) i Detail to Special Duty [defined in Rule 1.13.1]

An employee who alleges facts supporting the conclusion that a detail to special
duty/reassignment was a disciplinary action has a right of appeal. King v. LSU Health
Sciences Center, 2003-1138 (La.App. 1 Cir. 4/2/04); 878 So.2d 544

Rule 8.16(d) grants discretion to an appointing authority to use an employee temporarily
in another position. While the appointing authority has failed to prove by a
preponderance of the evidence that it had cause for disciplining appellant, an appointing
authority is not held to the same standard in exercising its discretion. There appears to
be a rational basis for the action of the appointing authority in ending the detail, and the
appellant has not proven that he was a victim of discrimination or that any rule has been
violated. Shaw v. Dept. of Public Safety and Corrections - LTI, Monroe, CSC Docket No.
12193; 12/8/98 [CSC decision on application for review]

Rule 8.20 7 Promotion [defined in Rule 1.27]

The denial of a promotion is not a disciplinary action. London v. Department of State
Civil Service, 1999-0755 (La.App. 1 Cir. 5/22/00); 798 So.2d 123

Promotions do not take place automatically or of right; the appointing authority has
much discretion in choosing employees properly certified as eligible. Lawson v. State,
Department of Health and Hospitals, 618 So.2d 1002 (La.App. 1 Cir. 1993); Dauser v.
Department of Public Utilities (Water), 428 So.2d 1176 (La.App. 5 Cir. 1983); Lechler v.
City Civil Service Commission for Parish of Orleans, 357 So.2d 41 (La.App. 4 Cir.
1978); Blake v. Giarrusso, 263 So.2d 392 (La.App. 4 Cir. 1972); Sewell v. New Orleans
Police Department, 221 So.2d 621 (La.App. 4 Cir. 1969)

An appointment from a department preferred re-employment list is not a promotion.
Promotion covers the situation where an employee in a job at a lower pay grade who is
actually receiving pay at the lower grade changes position to a job at a higher pay grade
so that his pay increases to that of the higher pay grade. Mobley v. Department of
Social Services, 594 So.2d 914 (La.App. 1 Cir. 1991)

If the Department of State Civil Service either willfully or negligently fails to include an
el igibl e peons eronoton cedifinae, the Commission has the power to
remove the person who was appointed to the position. Mott v. Department of State Civil
Service, 506 So0.2d 713 (La.App. 1 Cir. 1987)
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Where the Commission proceeds to rescind the promotion of an employee, that
employee must have been made a party to that proceeding, as required by the
Commission's own rules and procedural due process. Donchess v. DHHR, Office of
Management and Finance, 457 So.2d 833 (La.App. 1 Cir. 1984)

Where the appointing authority learned about irregularities in the promotional process
and stopped the promotions before they had been approved by anyone with appointing
authority, the employees were not promoted. As such, the transaction that returned
them to the duties of Police Officer 2 was not a demotion. However, even if the
employees had been promoted, the demotion that results from the recision of a
promotion is not a disciplinary action. Therefore, cause is not required and Chapter 12
does not apply. Skelly v. Board of Commissioners, Port of New Orleans, CSC Docket
Nos. 12902 and 12907; 1/21/99 [CSC decision]

Even where the employee did nothing wrong and had no reason to suspect that his
promotion was not valid, an appointment made by someone without appointing authority
cannot be given effect, especially an appointment that carries permanent status, such
as a promotion. To conclude otherwise is to make an unauthorized appointment
irrevocable. Braddock v. Department of Labor, Office of Workers' Compensation, CSC
Docket Nos. 12250, 12275, and 12361; 11/25/98 [CSC decision]

Where the employee was not allowed to compete for a promotion to Associate 4
because the agency incorrectly believed she was not qualified for the job, the employee
was not entitled to have the Associate 4 position vacated and reopened for competition.
Section 7 of the Civil Service Article requires the Department of State Civil Service to
establish a system for merit-based selection, founded generally upon competitive
examination. However, this provision does not confer upon an employee an absolute
right to compete for any particular position. More significantly, this provision does not
give an excluded employee a general right to oust a qualified, eligible appointee from a
position. Valyan v. Department of Health and Hospitals, CSC Docket Nos. 11303 and
11361; 10/9/96 [CSC decision]

Rule 9.1 7 Probationary Period

A probationary employee has no right to appeal. St. Romain v. State, Department of
Wildlife and Fisheries, 2003-0291 (La.App. 1 Cir. 12/11/03); 863 So0.2d 577 [NOTE:
LDH disagrees with this case: Lee v. LSU Health Sciences Center-New Orleans,
CSC Docket No. S-15298; 3/29/05.]

A probationary employee has no property right to his job and may be removed for any
non-discriminatory reason. Truax v. Department of Public Safety and Corrections, Dixon
Correctional Center, 93-1574 (La.App. 1 Cir. 6/27/94); 640 So.2d 1389

Article X, Section 8(B) appears to give a probationary employee the right to appeal only

when he has been discriminated against because of political or religious beliefs, sex or
race. Accordingly, the employee was required to establish some discriminatory reason
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for his removal to be entitled to reinstatement. Truax v. Department of Public Safety and
Corrections, Dixon Correctional Center, 93-1574 (La.App. 1 Cir. 6/27/94); 640 So.2d
1389

A probationary employee may be removed for any reason so long as the reason is
expressed to the Civil Service Director in writing. Truax v. Department of Public Safety
and Corrections, Dixon Correctional Center, 93-1574 (La.App. 1 Cir. 6/27/94); 640
So0.2d 1389; King v. Department of Health and Human Resources, 506 So.2d 832
(La.App. 1 Cir. 1987); Courtney v. Louisiana Department of Highways, 282 So.2d 721
(La.App. 1 Cir. 1973); Pembrick v. Charity Hospital of Louisiana at New Orleans, 268
So0.2d 265 (La.App. 1 Cir. 1972); Wlochowicz v. Forbes, 248 So.2d 69 (La.App. 1 Cir.
1971); Maggio v. Department of Public Safety, 234 So.2d 844 (La.App. 1 Cir. 1970)
NOTE: The requirement in former Rule 9.1(e) that the Director be given a reason
was repealed effective 12/3/97.

The failure to give the true reason does not justify reinstatement where a legitimate,
non-discriminatory reason existed for separation. (The stated reason was performance
below acceptable standards, but the real reason was budget cuts.) Characterizing this
as a good faith technical failure to follow the rules, the court distinguished Thornton
[below]. Truax v. Department of Public Safety and Corrections, Dixon Correctional
Center, 93-1574 (La.App. 1 Cir. 6/27/94); 640 So.2d 1389

To remove a probationary employee, the dismissal must be based on the results of the
examination process and the reasons stated for dismissal must be the true reasons.
Department of Public Safety and Corrections v. Thornton, 625 So.2d 713 (La.App. 1 Cir.
1993); Department of Culture, Recreation and Tourism v. Peak, 423 So.2d 718 (La.App.
1 Cir. 1982); Duckett v. Louisiana Wildlife & Fisheries Commission, 175 So.2d 723
(La.App. 1 Cir. 1965)

Where the employee proved that the reason given (failure to meet expected
requirements during the extended probationary period) was not true because no input
was solicited from his supervisor during the extended probationary period, his
separation was reversed on a rule violation basis. (The real reason appeared to be
either racial or political beliefs vis-a-vis the candidacy of David Duke, although the case
does not so hold.) Department of Public Safety and Corrections v. Thornton, 625 So.2d
713 (La.App. 1 Cir. 1993)

The probationary period begins on the first day of work, not on the date of acceptance
of the position. Maggio v. Department of Public Safety, 234 So.2d 844 (La.App. 1 Cir.
1970)

Rule 9.2 1 Attainment of Permanent Status

An employing entity's actions or conduct may confer upon an employee a property

interest in the procedural rights of permanent status for due process purposes. Here,
the department head had recommended permanent status after six months; a series of
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internal difficulties and civil service compliance problems plagued the human resources
department during the time at issue; a department head's recommendation that an
employee receive permanent status was normally approved by the human resources
department and signed by the chancellor as a matter of course; some error occurred in
the human resources department's usual processes to keep the employee from
obtaining permanent status upon his department chief's recommendation; and at the
time of t h e e mp lteanmatien Be was treated like a permanent employee, i.e.,
fired for cause, provided with a formal letter of termination, and given due process rights
to appeal or respond that would not have been afforded to a probationary employee. In
light of the foregoing and pursuant to the Roth and Perry jurisprudence, the court
concluded that t he a g efinwcoyr 6dss or conduct I n I
circumstanceso amounted to an implied o
achieved permanent status such that a property interest or right attached for procedural
due process purposes. Morehouse v. Southern University, Baton Rouge Campus, 2006-
1481 (La.App. 1 Cir. 5/4/07); 961 So.2d 473

Although employee had been employed for nearly three years (on six job appointments
and a brief probationary appointment), he could not, based on years of employment,
acquire permanent status. Pope v. New Orleans City Park, 95-1634 (La.App. 1 Cir.
4/4/96); 672 So.2d 388

Even if a restricted appointment that extends beyond the permitted three-month period
converts to a probationary appointment [which it does not], the employee was separated
before she could possibly have become permanent. (The employee served on a
restricted appointment that was to have ended on August 28, 1990; she remained
employed through her separation on December 11, 1990.) Rollins v. Housing Authority
of New Orleans, 93-1810 (La.App. 1 Cir. 10/7/94); 644 So.2d 837

A probationary employee who is reinstated can be reinstated with permanent status.
Department of Public Safety and Corrections v. Thornton, 625 So.2d 713 (La.App. 1 Cir.
1993)

A provisional employee is not a permanent employee. Owen v. New Orleans City Civil
Service Commission, 371 So.2d 364 (La.App. 4 Cir. 1979)

A person who served for more than two years continuously in the same position must
be considered a probationary employee and an employee who completes a six-month
probationary period is entitled to permanent status. (The employee served on three
successive job appointments.) Finley v. Department of Corrections, 351 So.2d 811
(La.App. 1 Cir. 1977) NOTE: Rule 9.2 was amended effective 7/2/86, to eliminate
acquisition of permanent status by default, rendering this case obsolete.

Granting permanent status is the single most significant action an appointing authority
can take. It is the action that converts an at-will employee to a protected one. The initial
hiring decision is of less importance because new hires serve a probationary period,
during which they can be separated for any reason. Therefore, although the employee
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considered granting permanent status a routine personnel action, the 1986 amendment
to Rule 9.2 compels a contrary conclusion. Varnado v. LSU, Health Sciences Center,
Health Care Services Division, W. O. Moss Regional Medical Center, CSC Docket No.
14588; 12/17/02 [Referee decision; application for review denied 2/12/03]

Permanent status is a unilateral event. It becomes effective, not upon acceptance by
the employee, but only after the requirements of Rule 9.2 have been satisfied: 1)
certification by the appointing authority and 2) completion of the required probationary
period. Varnado v. LSU, Health Sciences Center, Health Care Services Division, W. O.
Moss Regional Medical Center, CSC Docket No. 14558; 12/17/02 [Referee decision;
application for review denied 2/12/03]

NOTE: Before 1986, Rule 9.4 required an appointing authority to request an
extension of the probationary period before it expired or the employee
automatically became permanent. Rule 9.4 was repealed effective 7/2/86.

Chapter 107 Performance Planning and Review

NOTE: Before 7/1/97, less than satisfactory ratings were appealable to the
Commission. Since 7/1/97, ratings have only been appealable to the Commission
on the basis of discrimination.

A needs improvement rating is not a disciplinary action. Berry v. Department of Public
Safety and Corrections, 2001-2186 and 2001-2187 (La.App. 1 Cir. 9/27/02); 835 So.2d
606 [State Police Commission case]

The mailing presumption in former Rule 12.3(b)2 did not apply to service ratings. Faure
v. Department of Health and Human Resources, 504 So.2d 1022 (La.App. 1 Cir. 1987)
NOTE: Amendments to Rules 10.6(d) and 10.8 effective 3/1/01, make this case
obsolete as to this issue.

An agency may not dismiss an empl oyeebs
oftheempl oyee to appear where employeeds a
the employee was given short notice of the rescheduled hearing. Faure v. Department
of Health and Human Resources, 504 So.2d 1022 (La.App. 1 Cir. 1987) [Decided
when less than satisfactory ratings were appealable to the Commission, but the
concepts are probably still applicable]

Unfavorable comments on a satisfactory rating do not give rise to an appeal. The right
to appeal a rating is available from the rating itself, not the comments. Bailey v.
Department of Health and Human Resources, 460 So.2d 39 (La.App. 1 Cir. 1984)
[Decided when less than satisfactory ratings were appealable to the Commission,
but the concepts are probably still applicable]
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An employee must first appeal an unsatisfactory service rating to his appointing
authority. Hill v. Department of Health and Human Resources, 457 So.2d 781 (La.App.
1 Cir. 1984)

When a disciplinary action is based on the same grounds as assigned for an
unsatisfactory rating, the disciplinary action is directly appealable to the Commission.
Hill v. Department of Health and Human Resources, 457 So.2d 781 (La.App. 1 Cir.
1984)

If a satisfactory service rating intervenes between two unsatisfactory service ratings, the
first unsatisfactory service rating cannot be used to support a later termination. Wall v.
Community Improvement Agency, 365 So.2d 571 (La.App. 1 Cir. 1978)

An allegation of an unsatisfactory service rating alone does not give a sufficient cause
for disciplinary action. The circumstances which give rise to the rating, rather than the
rating itself, are the real cause for the action, and should be alleged in detail, giving the
employee the opportunity to defend against specific charges of misconduct. However,
when the ratings were attached to and made part of the notice, the notice was sufficient.
Cilano v. Department of Employment Security, 356 So.2d 458 (La.App. 1 Cir. 1977)

If an unsatisfactory service rating is reversed, a re-rating of unsatisfactory automatically
falls. Hamlett v. Division of Mental Health, 325 So.2d 696 (La.App. 1 Cir. 1976)
[Decided when less than satisfactory ratings were appealable to the Commission,
but the concepts are probably still applicable]

A permanent employee6 snchallenged sub-standard service ratings may per se serve
as the basis of dismissal. Heinberg v. Department of Employment Security, 256 So.2d
747 (La.App. 1 Cir. 1971) BUT SEE: Cilano, above.

Rule 10.6 requires the rating supervisor to provide documentation to support any factor
rated "needs improvement" or "poor.” "Documentation” as used in Rule 10.6(a) refers
to the comments by the supervisor on the PPR form made at the end of the rating
period. Inherent in this definition is that the comments on the form must reference
behavior that was the subject of communication through the rating period. Therefore, for
a supervisor to effect a "needs improvement” or "poor” rating, the rating supervisor must
be able to demonstrate that either written or verbal communication has occurred
through the year which supports the documentation via comments on the PPR form for
the lower rating. Without the demonstrated communication, the lower rating must fall.
Besson v. Bayou Lafourche Fresh Water District, CSC Docket No. 14296; 1/10/02 [CSC
decision on application for review]

Rule 11.1 7 Hours of Work

Rule 11.1(b) is not unconstitutional, but the Commission cannot approve a method of
establishing hours of work in excess of 40 hours per week that lies solely in the
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agency's discretion and that will not apply equally to all positions in the affected class.
Meaux v. Department of Highways, 228 So.2d 680 (La.App. 1 Cir. 1969)

To have the effect of law, the governor must approve the rules regarding hours of work,
but he does not have to approve any individual's hours of work. Meaux v. Department of
Highways, 228 So.2d 680 (La.App. 1 Cir. 1969)

Rule 11.97 Enforced Annual Leave

An agency may place an employee on enforced annual leave between the date a
termination is rescinded and the effective date of the re-termination. Usun v. LSU Health
Sciences Center Medical Center of Louisiana at New Orleans, 2002-0295 (La.App. 1
Cir. 2/14/03); 845 So.2d 491

When an agency is investigating possible wrongdoing by an employee, the adoption of
Rule 1210 preempt ed the agency6s 11d9 (senforcedtannaah
leave) and 11.29(d) [current Rule 21.6(b)] (enforced compensatory leave). Munson V.
University Medical Center, Louisiana Health Care Authority, CSC Docket Nos. 11231
and S-11376; 8/9/00 [Referee decision; application for review denied 9/13/00]; cited with
approval in Craig v. Dept. of Public Safety & Corrections, Swanson Correctional Center
for Youth, CSC Docket No. S-15157; 1/19/05 [CSC decision on application for review]

When an appointing authority places an employee on enforced annual leave for a
period that extends beyond thirty days, fundamental principles of good faith and fair
dealing inherent in the rules require the appointing authority to communicate to the
employee the rational basis related to a governmental interest for requiring the use of
such leave. The detailed reasons or time requirements of Chapter 12 do not have to be
met, but the appointing authority must share its reasons for its actions with the
employee. Clary v. Department of Health and Hospitals, Hammond Developmental
Center, CSC Docket No. 13189; 11/4/99 [CSC decision on application for review]

Rule 11.10 71 Payment for Annual Leave upon Separation

A fAuse it or | ose i tpar selvmlaty ESA-R.B.128:@3Y or 63te s

However, the failure to pay on retirement the value of accrued annual leave that was
earned under the policy violated these statutes. Wyatt v. Avoyelles Parish School
Board, 2001-3180, 2001-0131, 2001-0259 (La. 12/4/02); 831 So.2d 906

Vacation pay is an fAamount -RSh23:631 d, acearding to r r
the e

the employerds stated vacation policy,
right to take vacation time with pay and the employee has not taken or been
compensated for the vacation time as of the date of his resignation. (Agency policy
allowed employees to use annual leave accrued during the year prior to and the year of
resignation.) Thus, employees were entitled to compensation for annual leave accrued
during this period. Wyatt v. Avoyelles Parish School Board, 2001-3180, 2001-0131,
2001-0259 (La. 12/4/02); 831 So.2d 906
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The 300-hour cap on payment for annual leave is constitutional. Heirs of Tarver v.
State, Department of Health and Hospitals, 94-1121 (La.App. 1 Cir. 4/7/95); 653 So.2d
1346

Rule 11.10 is not meant to apply to settlements wherein a resignation is substituted for
a termination. In such a case the parties are simply settling their differences and there is
no separation as contemplated by that rule. A separation pursuant to that rule
contemplates a voluntary leaving or the involuntary removal through the application of
civil service rules. The parties may agree that up to 300 hours of annual leave should be
paid when a resignation is substituted for a disciplinary action, but Rule 11.10(a) does
not mandate such payment where a resignation is substituted for a disciplinary action in
the course of a settlement. Young v. Department of Revenue, CSC Docket No. S-
13808; 3/29/01 [CSC decision on application for review]

Rule 11.137 Use of Sick Leave

A valid contract cannot be formed as a result of a legally unauthorized employer policy
and consequently, an invalid contract cannot create a vested property right. Because

the praathindemgofoufirdo sick | eave was in di
service rules, a valid contract was not formed between police officers and the City.
Consequently, the | egally wunauthorized

retirement cannot serve to create in plaintiffs’ favor a vested right to be compensated for
accumulated sick leave earned between July 10, 1970 and July 10, 1980, on a one-to-
one basis. LaFleur v. City of New Orleans, 2001-3224 (La. 12/4/02); 831 So.2d 941

Although the record clearly established the existence of a departmental practice that
might have constituted a benefit that vested in the form of deferred compensation had
the policy been authorized by law, the fact that the policy violated express provisions of
city civil service rules prevents the establishment of a vested right in favor of the
plaintiffs. Accordingly, this Court cannot fashion a remedy for the officers who had an
expectation that they would receive this benefit at retirement, based on the fact that
some officers were able to receive one-for-one compensation by taking advantage of
this legally unauthorized policy. LaFleur v. City of New Orleans, 2001-3224 (La.
12/4/02); 831 So.2d 941

When the employee is receiving workmen's compensation benefits, there is no need to
apply for sick leave and annual leave to sustain status as an employee. Dickson v.
Department of Highways, 234 La. 1082, 102 So.2d 464 (1958)

Using sick leave for any purpose other than those listed in Rule 11.13 is a misuse of
sick leave and amounts to misconduct constituting cause for discipline. Norbert v. LSU
Health Sciences Center, University Medical Center, 2007-0161 (La.App. 1 Cir. 11/2/07);
____So0.2d ___ [working a second job while on sick leave from state job]; Sterling v.
Department of Public Safety & Corrections, Louisiana State Penitentiary, 97-1960 and
97-1961 (La.App. 1 Cir. 9/25/98); 723 So.2d 448 [taking a training course while on sick
leave]
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It is an abuse of sick leave to take the Certified Public Accountant examination while on
sick leave. Ferguson v. Department of Health and Human Resources, 451 So.2d 165
(La.App. 1 Cir. 1984)

An employee is entitled to use accrued sick leave when his absence from work is due to
an illness or injury that prevents him from performing his usual duties. [Rule 11.13]
However, Rule 11.27(g) limits this right by allowing an employee to be placed on leave
without pay for the period of unapproved absence. For purposes of Rule 11.27(g), an
absence is unapproved when the employee does not follow his or her agency's policy
for obtaining approved leave. Diel v. Office of Group Benefits, CSC Docket No. 15070;
10/22/03 [CSC decision]

Rule 11.13.1 7 Enforced Sick Leave

Where the employee claimed, and his physician confirmed, that the employee suffered
from a permanent disability and could not: 1) stand for prolonged periods of time; 2) run
in the event of an emergency; 3) work near chemical fumes or tobacco smoke or in
extreme weather conditions; 4) walk more than five yards; 5) climb stairs; 6) work more
than eight hours a day; 7) work shift work or on weekends or holidays; or 8) be on-call,
the employee could work, but he could perform virtually none of the duties expected of a
Corrections Sergeant at a prison. Under these circumstances, an agency can place an
employee onenf orced sick | eave. An empl oyeebd
prevents his agency from assigning him the essential functions of his job is the same as
an employeebds asserting the needIlndsooribjay.
Marsch v. Department of Public Safety and Corrections, CSC Docket Nos. 14736 and
S-14756; 11/8/02 [Referee decision; application for review denied 11/13/03]

When an employee reports to work ready, willing, and able to perform the essential
functions of his job, an agency may not send the employee home on enforced sick
leave. Coates v. Department of Public Safety and Corrections, Jetson Correctional
Center for Youth, CSC Docket Nos. 12719 and 13010; 5/19/99 [CSC decision]

Rule 11.14 7 Certificate Required when Sick Leave Taken

It is the employee's, not the employer's, responsibility to obtain a medical excuse for
absence. Hill v. Department of Health and Human Resources, 457 So.2d 781 (La.App.
1 Cir. 1984)

An employer is entitled to know how long an employee will be absent so that it can
make provisions for carrying out that employee's duties during his absence. Hill v.
Department of Health and Human Resources, 457 So.2d 781 (La.App. 1 Cir. 1984)

An appointing authority can reject a suspicious medical certificate. Ferguson v.
Department of Health and Human Resources, 451 So.2d 165 (La.App. 1 Cir. 1984)
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Rule 11.21 17 Workmen's Compensation Payments

Rule 11.21, which prohibits an employee from drawing both full pay and workmen's
compensation, is legal and constitutional. McNeely v. Department of Health and Human
Resources, 413 So.2d 594 (La.App. 1 Cir. 1982); Basco v. State, Department of
Corrections, 335 So0.2d 457 (La.App. 1 Cir. 1976)

To apply Rule 11.21, the employee's gross workmen's compensation benefit is to be
used rather than the net compensation. An employee is not entitled to deduct the
amount of attorney's fees from his gross workmen's compensation benefit for the
purposes of "buying back" his sick leave. McNeely v. Department of Health and Human
Resources, 413 So.2d 594 (La.App. 1 Cir. 1982)

Rule 11.23 71 Civil, Emergency, and Special Leave

Rule 11.23(e) requires an agency to grant an employee sufficient time off to vote.
Department of Corrections v. Cage, 418 So.2d 3 (La.App. 1 Cir. 1982)

Rule 11.27 1 Leave without Pay

Rule 11.27(g) does not permit an agency to impose leave without pay on an employee
whose license has expired. Green v. Louisiana State University Health Sciences
Center-Shreveport, 2006-2437 (La.App. 1 Cir. 9/14/07); NDFP

Leave without pay is initiated by the employee unless imposed by the appointing
authority for an unapproved absence. The rules do not recognize a mandatory leave
without pay status. Green v. Louisiana State University Health Sciences Center-
Shreveport, 2006-2437 (La.App. 1 Cir. 9/14/07); NDFP; Department of Public Safety
and Corrections, Office of State Police v. Temple, 93-1899 (La.App. 1 Cir. 6/24/94); 638
So0.2d 1173 [State Police Commission case]

When a settlement reinstates an employee without back pay, without past merit
increases, and without earning leave between the termination and the reinstatement,
the employee is in leave without pay status. This period of time does not count as state
service for layoff purposes. Maradiaga v. University of New Orleans, 546 So.2d 579
(La.App. 1 Cir. 1989)

It is incumbent upon the employee to provide the employer with the medical information
needed to consider an extension of leave without pay. Hill v. Department of Health and
Human Resources, 457 So.2d 781 (La.App. 1 Cir. 1984)

If an employee does not return to work on the first working day after his leave without
pay has expired, the employee has abandoned his job. The fact that the absence was
involuntary due to physical disability is immaterial. Hill v. Department of Health and
Human Resources, 457 So.2d 781 (La.App. 1 Cir. 1984)
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If an employee abuses sick leave, he can be placed on leave without pay for his
absence that was not due to illness. Ferguson v. Department of Health and Human
Resources, 457 So.2d 781 (La.App. 1 Cir. 1984)

An employee is entitled to use accrued sick leave when his absence from work is due to
an illness or injury that prevents him from performing his usual duties. [Rule 11.13]
However, Rule 11.27(g) limits this right by allowing an employee to be placed on leave
without pay for the period of unapproved absence. For purposes of Rule 11.27(g), an
absence is unapproved when the employee does not follow his or her agency's policy
for obtaining approved leave. Diel v. Office of Group Benefits, CSC Docket No. 15070;
10/22/03 [CSC decision]

When an employee follows the established procedure for obtaining approved sick leave,

his absences are not unapproved. Therefore, leave without pay cannot be imposed. Diel
v. Office of Group Benefits, CSC Docket No. 15070; 10/22/03 [CSC decision]
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Rule 12.1 17 Appointing Authority

Disciplinary action taken by someone other than a proper appointing authority is void.
Lane v. Department of Public Safety and Corrections, 2000-2010 (La.App. 1 Cir.
2/15/02); 808 So.2d 811; Department of Agriculture and Forestry v. Jones, 93-0128 and
93-0129 (La.App. 1 Cir. 3/11/94); 633 So.2d 900; Pellitteri v. Orleans Levee District, 633
So0.2d 615 (La.App. 1 Cir. 1993); Louisiana Public Service Commission v. Cheathon,
625 So0.2d 703 (La.App. 1 Cir. 1993); Board of Commissioners, Port of New Orleans v.
Livingston, 546 So.2d 259 (La.App. 1 Cir. 1989); DuBois v. Department of Health and
Human Resources, 448 So.2d 230 (La.App. 1 Cir. 1984); Caston v. Executive
Department, Division of State Buildings and Grounds, 331 So.2d 864 (La.App. 1 Cir.
1976); Bennett v. Division of Administration, 307 So.2d 118 (La.App. 1 Cir. 1974);
Tassin v. Louisiana Wildlife and Fisheries Commission, 193 So.2d 812 (La.App. 1 Cir.
1966); Miller v. State Department of Health, 135 So.2d 570 (La.App. 1 Cir. 1961)

The requirement that the disciplinary action be issued by the appointing authority is to
be strictly construed. Lane v. Department of Public Safety and Corrections, 2000-2010
(La.App. 1 Cir. 2/15/02); 808 So.2d 811; Department of Agriculture and Forestry v.
Jones, 93-0128 and 93-0129 (La.App. 1 Cir. 3/11/94); 633 So.2d 900; Pellitteri v.
Orleans Levee District, 633 So0.2d 615 (La.App. 1 Cir. 1993); Louisiana Public Service
Commission v. Cheathon, 625 So.2d 703 (La.App. 1 Cir. 1993)

The appointing authority for all employees in the Office of Adult Services of the
Department of Public Safety and Corrections is the Secretary. Lane v. Department of
Public Safety and Corrections, 2000-2010 (La.App. 1 Cir. 2/15/02); 808 So.2d 811

The fact thatthe Under secretary is responsible for

give the Undersecretary appointing authority for all employees of the Department of
Public Safety and Corrections. Lane v. Department of Public Safety and Corrections,
2000-2010 (La.App. 1 Cir. 2/15/02); 808 So.2d 811

The Commi ssioner of Agriculture does not

the Assistant Commissioners. The statutes are specific on the disbursement of
appointing authority. Department of Agriculture and Forestry v. Jones, 93-0128 and 93-
0129 (La.App. 1 Cir. 3/11/94); 633 So.2d 900

The appointing authorities for the Department of Health and Human Resources are the
Assistant Secretaries and the Undersecretary. DuBois v. Department of Health and
Human Resources, 448 So.2d 230 (La.App. 1 Cir. 1984)

Where confusion existed at the hearing concerning the necessity for proving appointing
authority, the interest of justice required that the agency be allowed to present additional
evidence and the case was remanded to the Commission. DuBois v. Department of
Health and Human Resources, 448 So.2d 230 (La.App. 1 Cir. 1984)
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A letter of warning, counseling, or reprimand does not have to be issued by an
appointing authority. Leonard v. Department of Public Safety and Corrections, CSC
Docket No. 15491; 2/23/05 [CSC decision]; Wilson v. Department of Health and
Hospitals, CSC Docket No. S-15118; 3/17/04 [CSC decision]

Rule 12.1 7 Delegation of Appointing Authority [specifically allowed by Rule 1.4]

A delegation of power is not a sur r ender of power . The
A del eageanotesynonymous and there is a well-recognized legal distinction between
them. The former means to give up, to relinquish, to yield or resign in favor of another.
The latter means entrusting power to another to act for the good of the one who
authorizes him. Mouledoux v. Maestri, 197 La. 526, 2 So.2d 11 (1941)

Appointing authority can only be delegated by someone who has that authority.
Department of Agriculture and Forestry v. Jones, 93-0128 and 93-0129 (La.App. 1 Cir.
3/11/94); 633 So.2d 900

The delegation from the President of the Board to the Managing Director, which

wor ds

del egated fAauthority to serve as the Appointi
€ include[ing] ¢émaki nigns, eprimandingtsuspending fromdutyp o s i

without pay, or wutilizing other discipl
was sufficient. However, the re-delegation from the Managing Director to the Acting
Personnel Director, which delegated authori t y t o act as #AActI

encompass|ing] those activities affecting staff which are deemed necessary for the
orderly function of t he agency é I ncl
personnel documents and records of personnel transacti ons o but i
language concerning appointments or discipline, fell short of delegating appointing
authority. Pellitteri v. Orleans Levee District, 633 So.2d 615 (La.App. 1 Cir. 1993)

This language was considered sufficient to delegat e appointing
President, or an officer designated by her, is authorized as the appointing authority to
make and approve personnel actions relating to classified personnel, including
di sciplinary actions r equibBakedyv. Southerb Eniversityp
604 So0.2d 699 (La.App. 1 Cir. 1992)

The Board of Supervisors of Southern University can lawfully delegate appointing
authority to the President of the Southern University system, notwithstanding LSA-R.S.
17:3305B, which provides that the head of each college shall appoint and fix salaries of
classified employees, subject to approval by the president of the system and the board.
(Here, the head of the college and the president of the system were the same person
and by an amendment to the Board bylaws, the Board eliminated the need for its
approval.) Baker v. Southern University, 604 So.2d 699 (La.App. 1 Cir. 1992)

An appointing authority can orally delegate the authority to sign a letter on his behalf.

Toms v. Louisiana Health and Human Resources Administration, 349 So.2d 941
(La.App. 1 Cir. 1977)

66

I nary

ng Per

udel[ i1
ncl ude

aut ho

ressed



Appointing authority can be delegated by resolution of a board. Tassin v. Louisiana
Wildlife and Fisheries Commission, 193 So.2d 812 (La.App. 1 Cir. 1966)

Rule 12.1 7 Re-Delegation of Appointing Authority

Appointing authority can be re-delegated. Pellitteri v. Orleans Levee District, 633 So.2d
615 (La.App. 1 Cir. 1993); Appeal of Kennedy, 442 So.2d 566 (La.App. 1 Cir. 1983)

The re-delegation from the Managing Director to the Acting Personnel Director, which

del egated authority to act as MNANActing Persor
activities affecting staff which are deemed necessary for the orderly function of the

agency €é include[ing] I ni t i atnneh documemts armle s si ng
records of personnel transactions?o but i ncl
appointments or discipline, fell short of delegating appointing authority. Pellitteri v.

Orleans Levee District, 633 So0.2d 615 (La.App. 1 Cir. 1993)

Rule 12.1 1 Proof of Delegation of Appointing Authority [See also Rule 13.19(t).]

Delegation of appointing authority may be proved as any other fact, by direct or
circumstantial evidence. Lane v. Department of Public Safety and Corrections, 2000-
2010 (La.App. 1 Cir. 2/15/02); 808 So.2d 811; Department of Agriculture and Forestry v.
Jones, 93-0128 and 93-0129 (La.App. 1 Cir. 3/11/94); 633 So.2d 900; Louisiana Public
Service Commission v. Cheathon, 625 So.2d 703 (La.App. 1 Cir. 1993)

Delegation of appointing authority can be proved by introduction of an authentic act
delegating authority. Lane v. Department of Public Safety and Corrections, 2000-2010
(La.App. 1 Cir. 2/15/02); 808 So.2d 811; Taylor v. Department of Health and Human
Resources, 491 So.2d 752 (La.App. 1 Cir. 1986)

An authentic act is a writing executed before a notary and two withesses and signed by
each party who executed it, the witnesses, and the notary. LSA-C.C. art. 1833. A
memorandum and an affidavit do not qualify as authentic acts. Lane v. Department of
Public Safety and Corrections, 2000-2010 (La.App. 1 Cir. 2/15/02); 808 So.2d 811

Rule 13.19(t) establishes what evidence is needed to prove a prima facie delegation of
appointing authority i an authentic act or a certified copy thereof. In the absence of
such evidence, the burden is on the agency to present sufficient admissible evidence to
prove the alleged delegation. Lane v. Department of Public Safety and Corrections,
2000-2010 (La.App. 1 Cir. 2/15/02); 808 So.2d 811

Where the only evidence t o prove del egation of appointini
affidavit signed before a notary but no witnesses and a non-authenticated memo, proof

was insufficient. Lane v. Department of Public Safety and Corrections, 2000-2010

(La.App. 1 Cir. 2/15/02); 808 So.2d 811
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Delegation of appointing authority may be implied when there is sufficient evidence of
past practice and custom, over time, that show intent to delegate. Department of
Agriculture and Forestry v. Jones, 93-0128 and 93-0129 (La.App. 1 Cir. 3/11/94); 633
So0.2d 900; Louisiana Public Service Commission v. Cheathon, 625 So.2d 703 (La.App.
1 Cir. 1993)

The delegation from the President of the Board to the Managing Director, which
del egated fAauthority to serve OreanslteveeBo&g poi nt i

€ include[ing] émaking appointments to positi
without pay, or wutilizing other disciplinary
was sufficient. However, the re-delegation from the Managing Director to the Acting

Personnel Director, which del egated authority

encompass|ing] those activities affecting staff which are deemed necessary for the
orderly function o f t he agencyi reg, i nxil qurdier g ,1
personnel documents and records of personnel
language concerning appointments or discipline, fell short of delegating appointing

authority. Testimony from the President and the Managing Director was not sufficient.

Pellitteri v. Orleans Levee District, 633 So0.2d 615 (La.App. 1 Cir. 1993)

Where the only evidence of proof of delegation of appointing authority to the Facility
Administrator was the rulebook written by the Facility Administrator, proof of the
delegation is insufficient. DuBois v. Department of Health and Human Resources, 448
So0.2d 230 (La.App. 1 Cir. 1984)

Where confusion existed at the hearing concerning the necessity for proving appointing
authority, the interest of justice required that the agency be allowed to present additional
evidence and the case was remanded to the Commission. DuBois v. Department of
Health and Human Resources, 448 So.2d 230 (La.App. 1 Cir. 1984)

Rule 12.2(a) i Cause in General

The penalty must be commensurate with the infraction. Walters v. Department of Police
of City of New Orleans, 454 So.2d 106 (La. 1984); Brickman v. New Orleans Aviation
Board, 236 La. 143, 107 So.2d 422 (1958); Marsellus v. Department of Public Safety
and Corrections, 2004-0860 (La.App. 1 Cir. 9/23/05); 923 So.2d 656; Villanueva v.
Commission on Ethics for Public Employees, 98-0980 (La.App. 1 Cir. 5/18/99); 812
So0.2d 1; Juneau v. Louisiana Board of Elementary and Secondary Education, 506
So.2d 756 (La.App. 1 Cir. 1987); Brumfield v. Department of Transportation and
Development, 498 So.2d 153 (La.App. 1 Cir. 1986); Taylor v. Department of Health and
Human Resources, 491 So.2d 752 (La.App. 1 Cir. 1986)

The Commission must independently determine if the punishment is commensurate
with the infraction as an element of cause. Walters v. Department of Police of the City of
New Orleans, 454 So.2d 106 (La. 1984); Brickman v. New Orleans Aviation Board, 236
La. 143, 107 So.2d 422 (1958); Jackson v. Department of Health and Hospitals, 1998-
2722 (La.Ap p . 1 Cir. 2/ 18/ 00) ; 752 So.2d 357 [no
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take polygraph impaired the service]; Addison v. L.S.U. Medical Center in Shreveport,
551 So.2d 750 (La.App. 1 Cir. 1989); Guillory v. Department of Transportation and
Development, 475 So.2d 368 (La.App. 1 Cir. 1985) [no showing that the confrontation
threatened the operation of the fleet landing and its tugboats]; Simmons v. Division of
Employment Security, 144 So.2d 244 (La.App. 1 Cir. 1962)

Where there is no impairment of the public service, there is no cause for disciplinary
action. The cause expressed must bear a real and substantial relationship to the public
service being rendered. Jones v. Louisiana Department of Highways, 259 La. 329, 250
So0.2d 356 (1971); Leggett v. Northwestern State College, 242 La. 927, 140 So.2d 5
(1962); Brickman v. New Orleans Aviation Board, 236 La. 143, 107 So.2d 422 (1958);
King v. Department of Public Safety, 234 La. 409, 100 So.2d 217 (1958); Fisher v.
Department of Health and Human Resources, 517 So.2d 318 (La.App. 1 Cir. 1987); Hill
v. Department of Health and Human Resources, 457 So.2d 781 (La.App. 1 Cir. 1984);
Legros v. Department of Public Safety, Division of State Police, 364 So.2d 162 (La.App.
1 Cir. 1978); Stiles v. Department of Public Safety, 361 So.2d 267 (La.App. 1 Cir. 1978);
Brown v. L. H. H. R. A, Lake Charles Mental Health Center, 346 So.2d 758 (La.App. 1
Cir. 1977); Rodriguez v. Board of Commissioners, Port of New Orleans, 344 So.2d 436
(La.App. 1 Cir. 1977); Hamlett v. Division of Mental Health, 325 So0.2d 696 (La.App. 1
Cir. 1976)

A violation of the civil service rules need not be supported by independent evidence of
impairment of the efficiency of state service, nor by independent evidence of the intent
to defraud. Jones v. Louisiana Department of Highways, 259 La. 329, 250 So.2d 356
(La. 1971)

Cause for disciplinary action exists if there is impairment of the efficiency of the public
service and the conduct bears a real and substantial relation to the efficient and orderly
operation of the public service. Leggett v. Northwestern State College, 242 La. 927, 140
So0.2d 5 (1962); Marsellus v. Department of Public Safety and Corrections, 2004-0860
(La.App. 1 Cir. 9/23/05); 923 So.2d 656; Lasserre v. Louisiana Public Service
Commission, 2004-0615 (La.App. 1 Cir. 4/8/05); 903 So.2d 474; Wopara v. State
Empl oyeesd Group ®B62264l (La.App. P €io gA/08)n859 So.2d 67;
McGee v. Department of Transportation and Development, 1999-2628 (La.App. 1 Cir.
12/22/00); 774 So.2d 1280; Jackson v. Department of Health and Hospitals, 1998-2722
(La.App. 1 Cir. 2/18/00); 752 So.2d 357; Department of Public Safety and Corrections v.
Hooker, 558 So.2d 676 (La.App. 1 Cir. 1990); Fisher v. Department of Health and
Human Resources, 517 So.2d 318 (La.App. 1 Cir. 1987); Fields v. State of Louisiana,
Department of Corrections, 498 So.2d 174 (La.App. 1 Cir. 1986); Brumfield v.
Department of Transportation and Development, 498 So.2d 153 (La.App. 1 Cir. 1986);
Coleman v. Department of Health and Human Resources, 461 So.2d 583 (La.App. 1
Cir. 1984); Jones v. Department of Health and Human Resources, 430 So.2d 1203
(La.App. 1 1983); Williams v. Housing Authority of New Orleans, 425 So.2d 1310
(La.App. 1 Cir. 1983); Williams v. Department of Public Safety, 415 So.2d 543 (La.App.
1 Cir. 1982); Dent v. Department of Corrections, 413 So.2d 920 (La.App. 1 Cir. 1982);
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Thornton v. Department of Health and Human Resources, 394 So.2d 1269 (La.App. 1
Cir. 1981)

When the impairment is not substantial, there is no cause for the ultimate penalty of
dismissal. Norbert v. LSU Health Sciences Center, University Medical Center, 2007-
0161 (La.App. 1 Cir. 11/2/07); ___ So.2d ___ [The employee gave a false reason for not
working nights and worked her part-time night job while on sick leave from her state
job]; Marsellus v. Department of Public Safety and Corrections, 2004-0860 (La.App. 1
Cir. 9/23/05); 923 So0.2d 656 [The only competent proof wasthee mp | oy ee 0 s
that he may have nodded off for a few seconds.]

Repeated improper conduct after lesser disciplinary action has been taken, the totality
of individual lesser offenses, or even a single particularly aggravated incident have all
been found to constitute legal cause for dismissal. Norbert v. LSU Health Sciences
Center, University Medical Center, 2007-0161 (La.App. 1 Cir. 11/2/07); ___ So.2d ___;
Appeal of Kennedy, 442 So.2d 566 (La.App. 1 Cir. 1983); Ryder v. Department of
Health and Human Resources, 400 So.2d 1123 (La.App. 1 Cir. 1981)

Dismissal was not arbitrary where, despite any personality problems between employee
and her supervisor, the disciplinary actions, including the termination, were legitimate
responses to documented work problems that disrupted the efficiency of the employer.
Turner v. Housing Authority of Bunkie, 2004-2062, 2004-2063, 2004-2064, and 2004-
2065 (La.App. 1 Cir. 9/23/05); 923 So.2d 702

Generally, impairment of the service must be affirmatively proved. Lasserre v. Louisiana
Public Service Commission, 2004-0615 (La.App. 1 Cir. 4/8/05); 903 So.2d 474; writ
granted 2005-1866 (La. 3/10/06); then settled; Edwards v. Department of Corrections,
461 So.2d 678 (La.App. 1 Cir. 1984); Department of Corrections v. Murray, 439 So.2d
484 (La.App. 1 Cir. 1983)

A violation is a violation, whether technical or otherwise. The circumstances surrounding
the violation may have some determinative effect on the discipline meted out. Berry v.
Department of Public Safety and Corrections, 2001-2186 and 2001-2187 (La.App. 1 Cir.
9/27/02); 835 So.2d 606 [State Police Commission case]

For an employee to be disciplined, any shortcomings must primarily be attributable to
that employee. Manning v. Department of Wildlife and Fisheries, 99-0782 and 99-0783
(La.App. 1 Cir. 5/12/00); 762 So.2d 157; Howard v. Housing Authority of New Orleans,
457 So0.2d 834 (La.App. 1 Cir. 1984)

Violation of the State Ethics Code is cause for disciplinary action. Villanueva v.

Commission on Ethics for Public Employees, 98-0980 (La.App. 1 Cir. 5/18/99); 812
So.2d 1
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When part of a pervasive problem is attributable to the employee, the employee can be
disciplined even if part of the problem is attributable to her supervisor. Housing Authority
of the City of Morgan City v. Gibson, 598 So.2d 545 (La.App. 1 Cir. 1992)

Independent evidence of impairment of the public service is not necessary when the
misconduct for which an employee is indicted is on-the-job. However, the appointing
authority is still required to prove the occurrence of the conduct complained of.
Department of Culture, Recreation, and Tourism v. Seifert, 560 So.2d 492 (La.App. 1
Cir. 1990); Matter of Geiger, 337 So0.2d 549 (La.App. 1 Cir. 1976)

The violation of a criminal statute need not be supported by independent evidence of
impairment of the efficiency of the public service, especially when the criminal statute
demands conformance by employees to certain guidelines. Department of Public Safety
and Corrections v. Hooker, 558 So.2d 676 (La.App. 1 Cir. 1990)

Conduct that would constitute a violation of a criminal statute may constitute cause for
disciplinary action. Department of Public Safety and Corrections v. Hooker, 558 So.2d
676 (La.App. 1 Cir. 1990)

Acquittal or dismissal of criminal charges does not preclude disciplinary action based on
the same set of facts. Department of Public Safety and Corrections v. Hooker, 558
So0.2d 676 (La.App. 1 Cir. 1990); Foster v. Department of Public Welfare, 144 So.2d 271
(La.App. 1 Cir. 1962), appeal after remand 159 So.2d 515 (La.App. 1 Cir. 1963)

There must be legal cause for a reprimand. Appeal of Brisset, 436 So.2d 654 (La.App. 1
Cir. 1983) NOTE: The civil service rules were amended effective 8/5/92, to
eliminate reprimands as disciplinary actions. See current Rule 12.9.

Obviously, dismissal from permanent employment is the most extreme form of
disciplinary action that can be taken against a classified state employee. Thus, cause
justifying some lesser form of disciplinary action might not justify a dismissal. Repeated
improper conduct after lesser disciplinary action has been taken, the totality of individual
lesser offenses or even a single particularly aggravated incident have all been found to
constitute legal cause for dismissal. Some examples of this are: insubordination and a
stated refusal to comply with regulations; severe beating of fellow employees; an
employee slapping and cutting a student of L.T.I. with a pen knife. Ryder v. Department
of Health and Human Resources, 400 So.2d 1123 (La.App. 1 Cir. 1981)

fit was also obvious that somewhere along the line, it was decided that the sate service
would be better off wi t hout p | a Stikes v. Départnensoé Public Sadesy,
361 So.2d 267, 272 (La.App. 1 Cir. 1978)

The constitutional protection favors employees as to whom there exists no reasonable
ground for discharge. It is not intended to hamstring the administrative officer charged
with operating his department efficiently. Morrell v. Department of Welfare, 266 So.2d
559 (La.App. 4 Cir. 1972)
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To constitute ground for disciplinary action an employee's conduct need not necessarily
violate a promulgated rule or regulation of the employer. It suffices if the conduct is
tantamount to a violation of law or moral turpitude of such gravity as to impair the
efficient operation of the particular service involved. Guillory v. State Department of
Institutions, 219 So.2d 282 (La.App. 1 Cir. 1969); Foster v. Department of Public
Welfare, 159 So.2d 515 (La.App. 1 Cir. 1963); Bonnette v. Louisiana State Penitentiary,
Department of Institutions, 148 So.2d 92 (La.App. 1 Cir. 1962); Miller v. State
Department of Health, 135 So.2d 570 (La.App. 1 Cir. 1961) BUT SEE: Lasserre v.
Louisiana Public Service Commission, 2004-0615 (La.App. 1 Cir. 4/8/05); 903 So.2d
474, writ granted 2005-1866 (La. 3/10/06); 925 So.2d 491, then settled

Followi ng a supervisorodés instructions to violate
defense to dismissal. Collins v. Division of Administration, Office of Risk Management,
CSC Docket Nos. S-14375 and S-14378; 2/19/02 [CSC decision]

Rule 12.2(a) i Cause: Impairment of the Public Service

If all employees were to absent themselves during hurricane preparations, the loss to

the State would be immeasurable. Moreover, the additional energy and effort that the

empl oyeeobs presence woul d vé aesuded mrao quickere d sho
completion of the task of moving artifacts to secure places. Teeter v. Louisiana

Department of Culture, Recreation and Tourism-Office of State Museum, 2007-0578

(La.App. 1 Cir. 2/20/08); NDFP

Appointing authorities are entitled to maintain discipline and decorum at the work place.
Absent such discipline, decorum, or respect for basic rights a work place can neither be
a conducive place to perform nor a viable environment in which to accomplish the goals
of the agency. It can easily be seen that a breach of decorum will impair the efficiency of
state service. Sibley v. LSU Health Sciences Center i Earl K. Long Medical Center,
2007-0895 (La.App. 1 Cir. 2/8/08); NDFP

When an employee writes notations on a calendar that made a co-worker fearful of the
employee and unwilling to work wit hEvanswm, t he
Louisiana State University Agricultural Center, 2006-2025 (La.App. 1 Cir. 6/8/07); 965

So0.2d 418 [The remarks were: A Tom recei ved his Ihewr ddeK; 0 44T
assembled his new A. K. 47; 0 ATom gunned down
ATom sharpened his knife; 0 AWatdhed Tom Kill

Leaving another officer alone with a defiant, high-risk inmate, resulting in injury to the

of ficer and other of ficersdéd having to abando
prisonds dgnesv.aDepgartmers of Public Safety and Corrections, Louisiana

Correctional Institute for Women, 2006-2466 (La.App. 1 Cir. 9/14/07); NDFP

Common sense dictates that unprofessional, verbally abusive, and unempathetic
conduct exhibited in the care of mental patients is clearly prejudicial to the public service
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of caring for in-hospital patients. Brown v. Department of Health & Hospitals, 2004-2348
(La.App. 1 Cir. 11/4/05); 917 So.2d 522

By its very nature, the refusal to obey a direct order impairs the efficient operation of a
public service. This is particularly true if the employment is in a quasi-military capacity.
Ben v. Housing Authority of New Orleans, 2003-1664 (La.App. 1 Cir. 5/14/04); 879
So.2d 803

One of the primary missions of the State Police is law enforcement. When an officer in
that service violates the law, it casts doubt upon the credibility of the service to ably
conduct one of its principal functions. Moreover, since the public puts its trust in the
police department as a guardian of its safety, it is essential that the appointing authority
be allowed to establish and enforce appropriate standards of conduct for its employees
sworn to uphold that trust. Berry v. Department of Public Safety and Corrections, 2001-
2186 and 2001-2187 (La.App. 1 Cir. 9/27/02); 835 So.2d 606 [State Police Commission
case]

The importance of a supervisor knowing the location of his subordinate is patently
obvious. Sterling v. Department of Public Safety & Corrections, 97-1960 and 97-1961
(La.App. 1 Cir. 9/25/98); 723 So.2d 448; Ferguson v. Department of Health and Human
Resources, 451 So.2d 165 (La.App. 1 Cir. 1984)

The primary mission of a prison is to keep the institution secure. This goal can only be
reached through the employment of a particular number of personnel and the
deployment of such personnel in a strict, consistent manner. The impairment lies in the
fact that the prison was placed in the untenable position of being short on personnel and
having to spend beyond its budget in order to maintain the required level of security.
Additionally, disrespect of superior officers and failure to follow their orders in a prison
setting is particularly problematic and detrimental to the regimented schedule and chain
of command necessary at a prison facility. T h e e mp | nosgoadeid @buse of sick
leave, refusing to answer questions in an investigation, disrespect of a superior officer,
and falsification of FMLA documents) impaired the public service by placing the safety
of the prison personnel and inmates at increased risk of an incident occurring on the
premises. Sterling v. Department of Public Safety & Corrections, 97-1960 and 97-1961
(La.App. 1 Cir. 9/25/98); 723 So.2d 448

His misconduct (abuse of sick leave, treating a superior with disrespect, and making

fal se statements about FMLA absence) i mpairec
and secure environment, maintain employee morale, and remain withint he pri sono:
budget. Moreover, his absence necessitated reallocation of resources and exposed the

department to payment of overtime to employees called in to cover his shifts. Sterling v.

Department of Public Safety & Corrections, 97-1960 and 97-0961 (La.App. 1 Cir.

9/25/98); 723 So0.2d 448
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There is no need for a showing of a particular incident or emergency to establish
impairment of the public service. Sterling v. Department of Public Safety & Corrections,
97-1960 and 97-0961 (La.App. 1 Cir. 9/25/98); 723 So.2d 448

A failure by employees to follow prescribed policies and procedures intrinsically
weakens the orderly operation of a public institution and may lead to abuses of
discretion. Sterling v. Department of Public Safety & Corrections, 97-1960 and 97-0961
(La.App. 1 Cir. 9/25/98); 723 So.2d 448

By knowingly submitting false information on a job description form, and by certifying
the accuracy of the incorrect and misleading job description, the employee and his
supervisor impaired the Department of State Ci v i | Servicebs abi
classification for pay and promotional purposes. Blackwell v. Sumrall, 1997-0084
(La.App. 1 Cir. 2/20/98); 708 So.2d 1147

A person with a history of falsifying records could easily undermine the integrity of the
records to the detriment of both the agency and the employees the plan is intended to
serve. Board of Trustees, State Employees Group Benefits Program v. Moncrieffe, 93-
1393 (La.App. 1 Cir. 10/7/94); 644 So.2d 679

The noticeable odor of alcoholonasecur ity officerds brea
increases the potential for violent acts by prisoners: they perceive the officer as weak.
Ravencraft v. Department of Public Safety and Corrections, 608 So.2d 1051 (La.App. 1
Cir. 1992)

The service was impaired when the employee persistently refused to perform the duties
for which he was being paid, resulting in supervisory personnel having to set aside their
dutiesto dealwitht he empl oyeeds r ef us aKingtv.departnent qf
Transportation and Development, 607 So.2d 789 (La.App. 1 Cir. 1992)

An employeeds refusal to obey a direct
the efficient operation of the public service for which he was employed, particularly at a
penal institution where the chain of command and obedience to orders may mean the
difference between life and death or order and disorder. Banks v. Department of Public
Safety and Corrections, 598 So.2d 515 (La.App. 1 Cir. 1992); Wells v. Department of
Public Safety and Corrections, 498 So.2d 266 (La.App. 1 Cir. 1986). However, the order
itself must have some relationship to the operation of the public service for failure to
comply, by its nature, to affect the efficient operation of the public service. Fisher v.
Department of Health and Human Resources, 517 So.2d 318 (La.App. 1 Cir. 1987)

An admission by a state trooper that he used cocaine while employed by the State
Police, in violation of both criminal law and the State Police Code of Conduct and Ethics
is sufficient legal cause for disciplinary action. In doing so he has violated the laws he is
sworn to uphold. Department of Public Safety and Corrections, Division of State Police
v. Piazza, 588 So0.2d 1218 (La.App. 1 Cir. 1991)
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The Police Department is a highly visible arm of local government. Its efficient
performance depends in great measure on the smoothness and tranquility of its internal
operations and the public respect and confidence which it enjoys. Although the record
contains no objective evidence demonstrating actual impairment of the efficiency of the
department's operations, the very nature of t h e e mp ktatgmergséase such as to
disrupt the smoothness of the internal operations of the Police Department and shake
the respect and confidence of the public in that department. In our view, the employer's
interest in this case clearly outweighed the employee's constitutional right to freedom of
speech. (The employee accused the Police Chief of setting up a council member for a
narcotics arrest because the council member was investigating hiring within the police
department.) Dix v. City of Lake Charles, 569 So0.2d 1112 (La.App. 3 Cir. 1990)

Disregarding a means developed by an employer to prevent abuse of sick leave impairs
the public service, evenifcoverage 1 s arranged, because i
to enforce the sick leave policy. Claverie v. L.S.U. Medical Center in New Orleans, 553
So.2d 482 (La.App. 1 Cir. 1989)

Failure by an employee to follow prescribed policies and procedures intrinsically
weakens the orderly operation of a public institution and may lead to abuses of
discretion. Wells v. Department of Public Safety and Corrections, 498 So.2d 266
(La.App. 1 Cir. 1986)

Conduct impaired the public service where it resulted in loss of interest on state funds
and jeopardized letters of credit and where the employee failed to obtain federal
reimbursement. Brumfield v. Department of Transportation and Development, 498
So.2d 153 (La.App. 1 Cir. 1986)

When an employee takes it upon himself to determine a policy question, the
department's efficient and orderly operation is hampered. Allowing every employee to
make policy determinations, such as whether an emergency exists, would result in
chaos, and ultimately reduce the workload produced by the employees. The actions of
the plaintiff, if not disciplined, could lead to the decline of the department's morale, and
the loss of respect and leadership ability of the department's management staff. Such
actions are clearly detrimental to be efficient operation of the Department of Finance,
and constitute sufficient cause for disciplinary action. Roby v. Department of Finance,
496 So.2d 1096 (La.App. 4 Cir. 1986)

Action that threatens the integrity of the office (borrowing money from a probationer) is
grounds for termination. Thomas v. Department of Corrections, Office of Probation and
Parole, 442 So.2d 554 (La.App. 1 Cir. 1983)

Failure of nurse's aide in hospital to f

Jones v. Department of Health and Human Resources, 430 So.2d 1203 (La.App. 1 Cir.
1983)
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Failure of tower guard to be attentive impairs the operation of a prison. Dent v.
Department of Corrections, 413 So.2d 920 (La.App. 1 Cir. 1982)

The service is impaired when an employee initiates an argument and then devotes his
undivided attention to solving his personal problems rather than doing his job. Portis v.
Department of Corrections, 407 So.2d 435 (La.App. 1 Cir. 1981)

Respect to one's supervisor and obedience to lawful orders of those in charge are
essential to the operation of an institution. Portis v. Department of Corrections, 407
So0.2d 435 (La.App. 1 Cir. 1981)

The employee was charged with and convicted of theft of black walnut lumber from
Chicot State Park, where he was employed as Park Ranger. There is an obvious

connection between hi s opeatiod of the puldicsgrvidet es iored & i c

he was found guilty of stealing from the very premises he was employed to protect.
Johnson v. State Parks and Recreation Commission, 198 So.2d 180 (La.App. 1 Cir.
1967)

Generally, a public body has no authority t

when off duty, and regulations that may attempt to do so must be reasonable and not
oppressive. An agency may discipline an employee for off-duty conduct in violation of a
departmental rule, but only when the proscription against the conduct is reasonably
necessary for the continued efficiency of the public service being rendered by the
particular department. Prohibiting a Fire Marshall inspector from holding an outside job
as a volunteer fire chief, which would require him to leave work with no forewarning, is
reasonably necessary for the continued efficiency of Office of State Fire Marshall. The
directive was not oppressive. It did not prohibit all outside employment. It did not even
prohibit employees from engaging in fire fighting activities. It merely prohibited
employees from holding jobs that could present the employee with a conflict of interest
and would present the employee with a time conflict. Crowe v. Department of Public
Safety and Corrections, Public Safety Services, Office of State Fire Marshal, CSC
Docket No. S-14679; 1/27/03 [CSC decision]

The employees gave claim checks to a claims examiner in violation of agency
procedure. As a result, they helped the examiner get money from bogus claims, the
very situation the procedure sought to prevent. The employees falsified the Claims
Payment Forms. As a result, they impeded detection of the scheme and compromised
theintegr i ty of the agencyds records. Fi nal
immediate supervisor had instructed them to violate agency procedures and to falsify
records. As a result, they helped the scheme go undetected for as long as it did. The
employees insist they knew nothing about the scheme and therefore did not knowingly
participate in it. While this may have some bearing as to criminal charges, it is irrelevant
her e. The employees engaged in conduct
and cost the state a substantial amount of money. Therefore, there was cause for
disciplinary action. Collins v. Division of Administration, Office of Risk Management,
CSC Docket Nos. S-14375 and S-14378; 2/19/02 [CSC decision]
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Any state employee should know that falsifying records is wrong. An employee who
believes there is nothing wrong with falsifying state records is not sufficiently trustworthy
t o handl e t he ollina wv.eDivision rofo Admigistration, Office of Risk
Management, CSC Docket Nos. S-14375 and S-14378; 2/19/02 [CSC decision]

An employee does not have to say he refuses to perform a task to be considered
insubordinate. The employee is nonetheless insubordinate when he engages in tactics
that amount to a passive refusal to perform the task required. By analogy, an employee
does not have to refuse to take a polygraph examination before he can be charged with
failing to cooperate in an investigation. The employee is just as uncooperative when he
appears for a polygraph examination in no condition to be examined because of the
amount of beer he had consumed that morning as he would be if he had not appeared
at all. The result is the same: the investigation is impeded. Hills v. Department of Health
and Hospitals, East Louisiana State Hospital, CSC Docket No. S-12127; 12/17/97 [CSC
decision]

Rule 12.2(a) i Cause: Cumulative Disciplinary Action

Prior counseling sessions can be used to support the severity of the current disciplinary
action. Juneau v. Louisiana Board of Elementary and Secondary Education, 506 So.2d
756 (La.App. 1 Cir. 1987); Howard v. Housing Authority of New Orleans, 457 So.2d 834
(La.App. 1 Cir. 1984)

Although prior reprimands may not be resurrected as grounds for further disciplinary
action, they may be considered along with new grounds to determine if there is legal
cause for the disciplinary action taken. Murray v. Department of Revenue and Taxation,
504 So.2d 561 (La.App. 1 Cir. 1986) NOTE: This case was decided when
reprimands were appealable disciplinary actions.

Evidence of prior disciplinary action may be referred to in a letter of disciplinary action
and may be used to evidence an employee's unreliability or indifference to the
requirements of his job. Prior disciplinary action is relevant to the issues of cause and
severity. Howard v. Housing Authority of New Orleans, 457 So.2d 834 (La.App. 1 Cir.
1984)

Prior disciplinary actions that did not advise the employee of his right to appeal may be
cumulated and are not subject to collateral attack in the current disciplinary action.
Howard v. Housing Authority of New Orleans, 457 So.2d 834 (La.App. 1 Cir. 1984)

The agency can refer to previous disciplinary action and unsatisfactory service ratings
to support the severity of current disciplinary action and the Commission can refuse to
hear testimony concerning the merits of the previous actions. Smith v. Department of
Health and Human Resources, 408 So0.2d 411 (La.App. 1 Cir. 1981); Albert v. Louisiana
State Penitentiary, 396 So.2d 340 (La.App. 1 Cir. 1981); Legros v. Department of Public
Safety, 364 So.2d 162 (La.App. 1 Cir. 1978); Stiles v. Department of Public Safety, 361
So.2d 267 (La.App. 1 Cir. 1978); Rodriguez v. Board of Commissioners, Port of New
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Orleans, 344 So.2d 436 (La.App. 1 Cir. 1977); Heinberg v. Department of Employment
Security, 256 So.2d 747 (La.App. 1 Cir. 1971) NOTE: These cases were decided
when unsatisfactory ratings were appealable to the Commission.

While any of several minor charges against an employee, when viewed in isolation,

might not justify his dismissal, the aggregation of those charges could be sufficient

cause for his terminati on. Hence, even i f a |
incident had been equival ent to that of t he
record in itself calls for the difference in treatment. Smith v. Department of Health and

Human Resources, 408 So.2d 411 (La.App. 1 Cir. 1981)

The employee was not discharged solely for taking the materials. The notice of

disciplinary action makes it quite clear thatt h e e mp Higmyssalewassthe cumulative

result of a long history of disciplinary measures taken against the employee and that the

incident involving materials was merely the st r aw t hat br oke Thehe cam
empl oyeebds r ec orssal vegrasrvaDepastment iofsPullic Safety, 364

So0.2d 162 (La.App. 1 Cir. 1978)

The difference between double jeopardy and cumulative disciplinary action is that in the
former situation, there is no subsequent offense that prompted further disciplinary
action. Rodriguez v. Board of Commissioners, Port of New Orleans, 344 So.2d 436
(La.App. 1 Cir. 1977)

The current agency can use prior discipline taken by previous agency-employer to
support severity. Chatman v. Division of Administration, CSC No. S-14329; 8/14/01
[CSC decision]

Letters of warning, counseling, or reprimand may be used as an element of cumulative
disciplinary action when they are based on the same or similar behavior as the behavior
in the current action. The truth of the assertions in the letters of warning, counseling, or
reprimand is not relevant, only that t